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fifty cents for entering hia decision o.

record in a preliminary; hearing,
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Hon, Forrest ‘amith
State Auditor
Jefferson City, dissouri

Dear dr, Smiths

dated June 20th, 1933, as followss

"e would be pleased to have the opinion
of your department uwpon the following
questions regarding fees of Justices
of the Peace incurred at a preliminary
hearing of a eriminal charge:

1, Can a Justice of the Peace charge
50¢ for a transecripnt of the pre-

liminary preceeding?

2. Can such a Justice charge 50¢ for
Judgment?

It has been the position of all evious
Auditors that no such charge could be
made and our position is set out in the
attached brief sent to Mr, Jeck “avage,
Justice of the Peace of Fockport,

Hism uri.

If it is convenient, our ¥Mpr, MoGregor
who has charge of criminal costs, uouiﬁ
be plessed to talk to the Assistant

Attorney Uenersl to who=m this guestion

may be aseigned."”

This department acknowledges receipt of your letter

¢
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Section 37 of Article VI of the Constitution of the
State of Missourl provides that, )

"In each county there shall be appointed,
or elected, as many Justices of the
peace as the public good may require

his powers, dutiers and duration in of‘fiu
shall be regulated by law,"

A Justice of the pesec, yherefore, is a consitutionsl
office r,

Among the duties of a jJustice of the guu. as preseribed
by lesw, 1o the right to hold and conduct preliminary examinations
in felony ceases ag provided in Articde V of Chapter 29 of the
kevised SSatutes of Missouri, 1989,

Upon complaint being filed with the justice of the peace,
gsetting forth that a felony has been committed and the name
of the person accused thereof, it shall become the duty of the
Justice to isswe a warrant directing the arrest of the accused.
Under the provisions of Section 34735, when the accused is
brought before the justice he 18 required to examine the come

plainant and witnesees produced in ¢t of the prosecution
onoathmcinthoprumuorthow!mm to the

of fense charged, and the witnesses may be exam as to other
matters comnected with sueh charge as in ¢he judgment of the
Justice may be pertinemt to the issue. By “eetion 3477 the
Justice i1s required to inform the prisoner there is a charge
against him; read to him the complaint as required and allow
the prisoner reasonable time to advise with counsel. By Section
3478 a Justice may exclude from the place where the examination
is being held all witnesses other than the one under examination,
Under 3ection 3479 the hearing is to be conducted with respect
to the introduction of evidence and the examination of witnesses
in the same manner as in the trial of causes in courts of
record so far as eprnlicable. ~y Seetion 3480, in casges of
homicide only, the evidence given by the witnesscs shall be re~
duced to writing by the Jjustice or under his direction.
Section 3481 the accused may present witnesses on his beha
and at his request he may be sworn as a witness., !nder Section
3482, if, upon exanination of the whole matter, issue and testie
» it appears to the justice either that no offense has been
committed by any person or that there is no probable cause for
chargin: the asccused with sueh crime, if committed, the Justice
ehall discharge the accused, By Section 3483, if it appears
to the justice that a felony has been committed and that there
is probalile cauze to believe the prisoner guilty thereof, the
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magistrate shall bind by recognisance the prosecutor and all
materisl witnesses nginat such prisoner to appear and testie
fy before the court having cognizance of the offense,

it necesearily follows, therefore, that il the Justice
finde that a crime has been committed and that there is probable
cause to believe the accused guilty thereof, then, it is the
duty of the justice to so find and make a record thereof,

By section 3486 the justice is uired to cert to the
elerk of the couwrt having jurisdietion the offense all examie
nations and recognizances taken in pursusnce of the holding of
the preliminary ntige

That Justices of the peace are of limited powers
without common law Jurisdiotiom, and can only do the
things which the statutes prescribe they do, cannot Dbe
doubted., It iz apparent that the holdnino the preliminary
hearing is sn important and soclemn step determining a _
charge ageinst an accused, upon convietion of which he 1!:0
fined, imprisoned or his 1ife taken, snd in detoraining whether
or no{ the finding of a juetice of the pesace on = prel ary
hesr is a Mrnt within the meaning of Section 11778 R. S,
Mo, 19 ‘we must keep in mind the kind and character of the

hearing £ is being held, the gquestion at issue and the thing
that 1s to be dotu":ino‘.

Inmpzruhtv Keuffman, 90 No., 25, the Supreme Court of
thi: State at page 9';,in mming what h.“t by " judgment"”,
said,

"If the statute ies not meaningless, them 1its

provisions bring the allowed claim of the

plaingiff fully within the definition of a
given by Wr, Freeman, He says:

A % & ® 1p defined as Loing, 'the
decision or sentence of the law pronounced
by a couwrt or other competent tribunal upon

matter gontained in the record,''

Freeman on Judg., ese¢, 2, '"Bvery definite
sentence or decision by which the merits of
a cause are determined, although it be not
technically a judgment, or although the
proceedings are not capable of being teche-
niecally enrolled so ae to eonrtitute what
is jeally called a record, is a jJudge
ment within the meening of the law,' Ib,,
see, 16. 'A large number of persons and
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tribuneale not ordinsrily spoken of as
'Judges, ' nor as 'courts,'! are nevertheé=
less’ anthorilad to nnruugato and

certain questions. lheir suthority im this
respect ir judiciel; and their determinations
are conclusive unless set sside come eom-
petent suthority.' Ib,, sec. 531,

With reference to preliminsry hear » 16 C. Jo p. 333
with reference to the finsl decision of the rtice on a pre=

liminary hearing, stutes,

"fueh ccnelusion or opinion of the exanine
ing magistrate is & Judicial ¢ termination,
and 1s esrential s & basis of the proe
ceedings by information."

In State v. Beaverstav, 12 N, D, 587 - 530, discuassing
the effect of a decision of a Justice of the peace upon & pre=
liminary hearing said,

"The function exercised by the magistrate

in such examination 1s & Judieial omne,

end the finding and determination made

by him, {f the statutery bounds and ree
quirements have been observed snd followed,
iz entitled to the stme respect and is of
the same binding force j= ageinst collateral
attack by hebeas corpus as i= the MM
of a court of gemers! jmrisdietion,”

Suppose the defendant 1in a felony case charged by Ine
formation filed in the cireuit court should file & ples in
abatement on Lhe ground that he had not been accorded the right
of & preliminery hecring, whereupon the prosecuting attorney
areerted the accused had had such a hearing snd offered in
cvidence the files certified by the Jjustice of the pesace, it
is evideni that such evidence would not prove a prel
hearing had been held but it would be necessary to go
and show the finding and decision of the justice of the peace,
end that finding and decision could net dbe collaterally attacked,

e are of the opinion that the finding end decision of
the justice of t he pesce upon a preliminary heering held, is
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e Judgment within the meaning of Seetion 11778, R, £, "o, 1929,
and that a justice of the pesce is entitled to be paid rifty

cents for the emtering of such jJjudgment, where otherwise
ellowable,

Yery trmuly yours,

CILBERT LAWS
Assistant Attorney-Tieneral,

APPROVED:

Attorney-teneral,

GL:EG



