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T “aX ADPTORNEY -ALLCuwAnCE

- IE2IOR @ Smdoyment of tax attorney; fees allowed.

February 5Td’ 1933 ::Ft-:

Hon. Torrest Smith,
State ‘uditor,
Jefferson City, lMissouri,

Dear Sir:

Your letter of Januocry 30th requesting sn opinion from
- this depertment has been handed the undersigned for attention.
In your inguiry you state the following facts:

"We would like to ask you for ancopinion re-
garding the fees allowed the tax attormy
appointed to assist the collector in his
ccllection of taxes.

It is our understanding that prior to 1921

‘the statutes provided that sueh attorney should
receive his fees only for bringing suit for the
collection of taxes, but this seetion, after
the amendment of 1921, at present reads that
such attorney shall be employed * for the
purpose of colle eting such taxes and prosecut-
ing suits for taxes under this article, !

The questibn, as it has been brought to ids,is
after the collector has filed his back tax bill
with his tax attorney, and collection of the tax
&8s m:de befare suit has been filed in Circuit
Court, is the tax zttormey entitled to any fees? "

By section 12944, R. S. Mo. 1919, it was made the duty
of the collector to enforee payment of back taxes by suit;
and, for thet purpose, he wes euthorized to employ such cttarmeys
as he deemed necessary who should receive as fees in any suit
not to exceed ten per cent of the amount actually collected and
paid into the treasury, as agreed upon between such collector and
attorneys in writing, and after approval by the county court. The
fee of the tax attorney was to be taxed as costs and no fee or com-
pensction could be paid him for such services except as provided
for in said section.
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As suggestied in your letter, the =zbove section wes
amended by the laws of 1921, page 676, and as amended now appears
in the 1929 statute as Section 9952.

The only cheanges mcde by this amendment of Section 12044
was by adding the words "collecting such tax and” immedictely fol-
lowing the words " and for the purpose of" in the 13th line of
Section 9952, and adding the words " and an additional sum not to
exceed $3.00 for each suit instituted for the collection of such
taxes where publiecation is not necessary and not to exceed $5.00
for each suit where ptiblication is necessary "which wording follows
"and paid into the treasury” in the 22nd line thereof as will be
disclosed by a comparison of the two section.

That portion of the seetion pertinent to your inguiry,
as amended =nd brought forward into the 1929 statutes, reads as
follows:

"See, 9952, Enforcement of pa;gpnt of taxes by sult,
etc,=-=If, on the first day of Janusry of any yesr,
eny of said lands or town lots contained in said
"back tax Book' remain unredeemed, it shall be the
duty of the collettdr to proceed to enforce the
payment of the taxes cherged against such treect or
lot, by suit in a court of competent jurisdiction

of the county where the real estate is situated,
which c£id court shall have jurisdiction, without
regard to the amount sued on, to enforce the lien

of the state or *such cities; and for the purpose

of collecting such tax and prosecuting suites for
taxes under this article, the collector shall heve
power, with the approval of the caunty court, or

in such cities, the mayor thereof, to employ such
attorneys as he may deem necessary, who hhall re-
ceive as fees such sum, not tonexceed ten per cent
of the amouht of taxes actually collected and paid
into the treasury, and sn additional sum not to ex-
ceed $3.,00 for each suit instituted for the colleetion
of such taxes, where publieation is not necessary,
and not to exceed $5.00 for each suit where publica=-
tion is necessary, as may be agreed upon in writing,
and approved by the county court, or in such cities
the mayor thereof, befare such services are rendered,
which sum shall be taxed as costs in the suit and
gollected as other costs, and no such attorney shall
reccive any fee or compensation for such services
except as in this section provided * * * *¥ % »
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After the first day of Junusry of any yeor under the
abm mtian, 1t shall bo tha auty ef tha eollector to omd

: tha eolleetor is authm-imd and mmared to emplﬁq attornoys
with tho oval of the cuunty court, =nd for their services in
that behalf the statute provides thet suah attorneys shall rececive
a sum not in exceszs of ten per cent, of the baek tex whifh may be
actually collected, together with a definite fee dependent upon the
charnctor of service obf=ined upon the delincuent taxpeyer in the
event of suit,

Prior to the smendment of the statute there wos no
provision for = fee except upon the filing of suit,therefore such
statute was susceptible of but one interrretation or construction,

*The words Yand' =nd ‘or' when used im a
statute are convertible ez the sense muy roe
guire, -~ substitution of one for the other
is frecuently resorted to in the interpreta-
tion of statutes when the evident intention
of the lawmakers reguires it.” ( Words and
Phraces, Vol ge 388, par. 1 end cuses
thereunder ci ?a X

The lLegisl=ture no doubt realizing that the resl purposs
of the law originally was the collection of the back tax , not
necesssrily by sult, but by sny method which would accomplish thot
ond, added the words " collecting such tax and”j; being aswere
also that in many enses the court costs oteasioned by e svit would

eatly exceed the tax and all penaliles assessed thereon, wus no
oubt actuated in making the cmendment in relotion to o nominol
fee on the filing of suit es above noted,

Cne could hepdly consirue the words " for the purgose
of eolleoting such tax end prosecuting sult for taxes under

article” as requiring = double duty before the attorney should
receive any compensctione If a tax is collected by the stiormey,
it would necessarily release any duty upon his part for the prosecu=~
tion of a suit therefer. Then, too, it cccwrs te us, that th
Legisloture antieipsted thet a ooll.etion night be made wihowt an
acturl sult and the costs necesscrily comnected therewith, dy
providing for a percentage fee upon the amount setuslly collected
send turned in to the treasury -nd an sdditional sum for each suit
instituted by sueh nttorney. Hoving stated whet, in our opinion,
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was the legislative intent, we interpret this section as meaning
that where the attorney has been duly appointed with the approval
of the county court, an agreement reached between him snd the col-
lector as to what his percentage fee should be, and the back tax
bills aetually delivered to h@m for action, he would be entitled

to add the congracted percentage agreed upon with the collector

as a part of the costs to be recovered from the taxpayer. He

could not, however, add the additional fee of three or five dol-
lares provided for in said section, unless and until he had actually
instituted suit.

Very truly yours,

Carl C. Abbington,
Assistant Attorney-~Genercl

CCA/N




