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Febru~ry 5r d , 1933 

Hon. Lorrcs t Jmith , 
St ::t t o udi t or , 
Jef f erson City , Uissour i . 

Do~.r Sir: 

Your l etter ot Janu~ ry 30th roquostin~ an opinion f r om 
t his dopnrtcent has been handed the undersigned for c t t cnt 1on. 
In your inquiry you s t nt e tho followi ng f acts : 

"We would l i ke t o o. sk you f or anoopi nion re­
gard i nr tho fees allowed the t ax a ttorro y 
appoint ed to assist t he colloctar in his 
collection ot t axes . 

It i s our underst~ndill8 t ht. t pr ior to 1921 
· the stn tutes provided t ha t such a ttorney should 
receive hio tees onl y for bringi ng s ui t for t he 
collection of t axes , but thi s suc t i on , ~ftor 
the c.mendnent ot 1~21, a t p:- esont reeds t h.. t 
such a t t orney s~ ll bo employed • for the 
purpose ot colle cting s uch t axes t:..nd prosecut ­
ing su its tor taxes under t hi s ~rticlo . ' 

The ques tibn , as it has been broucht to «S , i s , 
otter t he colle ctor h 1s f i led his bnck tax bill 
with his t ax a t t orney, ~nd collection ot t he t ax 
is m· de bot<r e suit has been f i l e d in Circui t 
Court , i s the tax a ttorm y onti t lc d 1n r ny f ees ? " 

By sect ion 12g44, R. s . Mo. 1919 , ft uas made t he dut y 
ar t ho collector to entorce paycent of b ck t axes by sui t; 
and , tor that purpose , he was QUthorized to employ m ch e t tcr re ys 
as he deemed necessary who should r eceive as fees i n ~ny sui t 
not to exceed ten IBr cent of t he amount actually collec ted and 
paid into the treasury, as agreed upon between such collec tor and 
a.ttornoys in writing , and after approvrll by the county court . The 
f ee of the t ax a t torney was to be t axed ns cost s ~nd no fee or com­
pensa tion could be. pa i d him for such service s excopt vs provided 
t or in said soction. 
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As suggested in your letter , the cbove section nus 
amended by tho l a,. s of 1921 , pcgo 676 , m d o.s amended now a.ppo<trs 
in the 1929 sta tute as Section 9952. 

The only ch~nees mLde by this amendment of Sec tion 12Q44 
was by adding the words "collecting such tax and" immodir tely fol­
lowine tho words ~ and for the purpose of' in the 13th lino of 
Section 9952, and adding the wor ds " and an additional sum not to 
exceed ~3 . 00 for each suit instituted for the collection of such 
t axes where public{ tion is not noceos Jry and not to exceed J5. 00 
far each suit where pUblica tion is necessary "which word~ follows 
•and paid into the treasury" in the 22nd line thereof as will be 

·disclosed by a compar ison of tho tcro sect ion. 

Thut portion of tho section pertinent to yo·,r inquiry, 
as amended ~-nd brought forward into tho 1929 sta tuteo , reads as 
follows : 

"Sec . 9952 . Entorcenont of payment of t axes by suit, 
etc .---If , on the first day of Jnnurry of uny yeur , 
any-or said lands or town lots contninod in said 
' back t ax Book' reQcin unrodoomod , it shall be the 
duty of the colloe~ to proceed to enforce the 
p~ymont of t he t axes ch! rgcd against such trnct or 
lot . by suit in a court of competent jurisdiction 
of t~e county where the renl esta te is situa ted , 
which ~tid court shall have jurisdiction, without 
regard to the &mount sued on, to enforce the lien 
of tho sta to or *such ci ties ; and for the purpose 
of collecting such t ax and prosecuting sui tes for 
taxes under t his artic~thc collector shall hwve 
power 1 with the ap:provnl of the county oo urt , or 
in such cities , tho mayor thereof , to employ such 
attorneys as ho m&y deen necessary, who hhall re­
ceive as fees such sum, not tor exceed ton r cent 
of the amouht of t axQs actoolly collected and pa id 
into the treasury, and an addition~ sum not to ex­
ceed $3 . 00 for each suit instituted for the collection 
of such t~xes , whore publi cntion is not necessary, 
and not to exceed $5. 00 tor each sui t whore publica­
tion is necess~ ry, ~s may be aereed upon in writing , 
and npprovod by t ho county court , or in such citios 
tho m~yor t hereof , bof~e such services ore rendered, 
which sum s hall be t axed as costs in tho suit • nd 
collected as other costs , and no such u ttorney shall 
rece ive any r eo or componsdtion for such servi ces 
except a s in this section prov i ded * * * ** •" 
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After tho first day of Janu· ry of any yo under t~o 
above soetion. 1t shnll bo the duty of t ho eollootor to ~occod 
to enforce nt of tho taxon rcm.'lin1 unredeemed In · o !brick 
nx oo s 11 or th s purposo w c s t 1e eni'orcomcnt ot tho 

t axoa) , tho coll.oct or is cuthorizod a nd c poworod to 011.pla~ a ttornays 
with the epprov 1 of tbo county court , r."lld for their sorv .. cos in 
t he t be lf thG atntnto pr::>vidos t bnt nuoh ttorners sh~ll recr.ivo 
a But:l net in excess of ton per cont . of t he b<;.c!~ t cx whit!h m y be 
actually colle cted, ~oeethor with a dofinito foo dependan t upon tho 
chr.rnctor of service o~incd upon t ho dellnouant t axpayer in tho 
ovent ot suit. 

1or to tho cm.andment of the s t a tute! there n o no 
provis i on for a fea oxeopt upon tho f i linG of sui t , tbcroto.ro auoh 
sta tute wan suseoptible of but ono 1ntorpretnt1on or oonotr· ot1on . 

nTbe \'fords • and ' and "or' when ucod in a 
sta t uto o convortiblo as the F~nso u~ y ro­
qcire . A substitution of ono for tao other 
i s :trequont1y resorted to i .n t be 1nterpro~a.­
t1on o~ sta tutes w on the ovidont intention 
of tl\c lnl'IIlln!rors roqui .._')S it . " ( words and 
I"brnr cs , Vol.. 1,. p go 388, pzr . l. nnd C!lces 
thereunder citod. ) . 

Tho Leg1s1ature no doubt ro l1z1ng tha t tho ronl pur~ose 
of t he lo.w originr·lly w~s the collection ot the ba cl· t •x , ::1ot 
nooesonr1ly by aui t , but by :my mo thod nhich would accoopl1sh t hc t 
end, ~ddod tho words ~ coll ect1ns cuch t a% and' ; boins a~ ro 
also t t 1n mony cnsos tho court coots occ:.' sioned by a st,i t would 
greatly excood the tax and a ll ponal.t1es ELssessed thereon, Wl19 no 
doubt actua t ed 1n mal."1 tho amendm~nt in r ola tion to u nominr 1 
tee on tho tiling ot suit as nbovo notea. 

One could h~r4ly construe t he warda " tor t ho Jlurpo3o 
of colloot1na ouch t ax and prosecuting suit tor taxe3 under t h1a 
article" as requiring o double duty bororo tho attorney should 
r eco1ve any cam:pens~t1on. U a x ls coll tod by the et !l"noy, ,. 
1 t would necessarily releaso any duty upon his p::lrt tor the prosecu­
tion ot a suit therefor. Then~ too, it occurs to no , th~t tm 
Leg iol ture ent10i!)nted tha t a colloot1on might be made wlhout un 
actual suit and the conts neoessarlly connootod thore\ti th , by 
provid1na for o percontar;a foo upon t he O\lllt otu~lly collec ted 
and turned 1n toto trcnoury ~nd r.n additionr l sum tor oacb suit 
1nst1tuto4 by s h attorney. n vtng stntod wh t , in our opinion, 
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was the legislt tivo intont, we interpret this section as me ... ning 
t ha t whe- o the ~ttornay huo beon duly appointed with t he approva l 
ot the county court , an agreec.ent reached botl7oon him and tho col­
lector as to what his porcentaso tee should be , tnd the back tax 
bills actually delivered to h~ tor action , he nould be entitled 
to add the consracted porcontage agreed upon with the col lector 
as a p.,rt of t he costs to be recovered from t ho t axpayer . Ho 
could not , however , add tho additional fee of throo or five dol­
l ares provided tor in said soction, unless end until he had actual ly 
instituted au1 t . 

CCA/ N 

Vory truly yours , 

Ccrl c. Abbington, 
Assis t ant Attarney- Gener&l 


