COUNTY HICHWAY ENGINEER -~ Authority under Sec., 8011 Revised Statutes of
Missouri, 1929 to appoint assistants - definition
of assistant.
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o
Hon. C. Arthur Anderson, r I I_. E D
Prosecuting Attorney,
St. Louis County,
Clayton, Missourl.

My dear Mr. Anderson:

I acknowledge recelpt of your request addressed to
this office of January 12, 1933 endorsed upon the letter of Mr. John M.
Crutsinger whereln you request the opinion of this office as to the
authority of the County Highway Englneer of St. Louls County to employ
truck drivers, mechanics, operators and superintendents.

We have recelved a request from William H. Bray,
County Counselor, which request 1s as follows:

"I am asking for your opinion as to whether or not
the county court in counties of a class of St. Louls,
has the power of appointing the varilous offices in
the Highway Engineer Department."

As both of these requests cover the same situation
and undoubtedly the same set of facts, we are answering you both with
this one opinilon,

The first proposition to be consldered is the
status of the County Surveyor, to-wit: Is he, or 1s he not Ex-officio
Highway Engineer of St. Louls County by virtue of hils office as County
Surveyor? It 1s the oplnion of this office that without any doubt Mr.
Crutsinger 1s the Ex-officio County Highway Engineer by virtue of the
provisions of Section 8011, Revised Statutes of Missouri, 1929:

"#x*¥Provided, however, that in all counties in this
state which contain or which may hereafter contain
more than fifty thousand lnhabltants, and whose
taxable wealth exceeds or may hereafter exceed the
sum of forty-five million dollars, and which adjoin
or contain therein, or may hereafter adjoin or con-
tain therein, a city of more than 100,000 inhabitants
by the last decennial census, the county surveyor
shall be ex-officlo county highway engineer¥*x "

The portion of Section 8011 above quoted is the
portion that applies to the County of St. Louls, which has a population
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in excess of 50,000, a taxable valuation in excess of forty-five million
dollars, and is adjoininp a eity in execess of 100,000 in population.

Your county falling under such classification, the wording of the statute
is mandatory and the county court has no discretion or choice in the
matter of the appointment of the Ex-officio Highway Engineer,

The question as to the constitutionality of the pro-
viso above referred to has been heretofore passed upon by the Supreme
Court and has been held valid. This was determined in the case of

STATE ex inf.BRARKER vs., SOUTHERN, 177 S.W. 640, l.c. 643
where it is said:

n*%x%*The purpose in each elause of the sentence was
to create a distinction based upon differences in
population and in wealth; for if, as the Legislature
rightfully assumed, counties of 50,000 inhabitants
would acquite coincidentally a taxable wealth of
$45,000,000, 1t might be well assumed that such
counties would not have less wealth when they should
embrace or adjoin ecities containing 100,000 inhabi-
tants. *** Our conclusion is that this proviso of
the statute 1s not obnoxious to the provisions of
the Constitution forbidding the enactment of certain
special laws, ***

While it is true that in the above case the Supreme
Court held the last proviso of Section 8011 to be unconstitutional, it
also held that such unconstitutionality of that portion did not affedt
the constitutionality of the portion of the statute herein quoted.

The second proposition to be considered is the power
of the County Surveyor and Ex-officio Highway "ngineer to make the ap-
pointments referred to in your request for this opinion. The authority,
if any, of the County Surveyor and Ex-officio Highway Engineer to make
these appointments 1s founded upon Section 8011, Revised Statutes of
Missouri, 1929, This section provides, among o%hdr thin~s, that:

nw¥**the county surveyor, as surveyor and ex-officio
county highway engineer, may approint, subject to the
a roval of the county court, such assistants as may

e necessary, and no assistant shall reoaive more
than twenty-one hundred dollars per annum,

Before directing vour attention to the purport of the
above proviso, we will first consider the contention made by the County
Counselor of the County of St. Louis, to-wit: That this legislative
grant is violative of Section 36, Artiele VI of the Constitution. That
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section of the Missouri Constitution is as follows:

*In each county there ghall do o eounty
mammuu-mumu.mmu&n
Jurindiction to transaet all county nnd such
other busineses as may be rreseri by law,”

The above sion of the Constitution is iat-orpreted
the Lagislature in “eetion s Novised “tatutes of Vissouri, 1029,
feh e ns followe:

*The said court chall have control and manascment
ef the property, real and pearsonal, belongl ¢ %0
the oocunty and’ ahall have power and authority to
m. {oase or receive by donation any y
s Tor the uso and »enerit o

m; sell nd cause to be conveyed any real
estate, goods or emttele bdelonging to the county,
l;pmtllg the proceeds of guch sale to the use

the same, and to endit and sottle nll demands
agninst the county.”

*hile it ig true that the County Court cannot be do=
prived of powars grantedl by tho Comgtitutiom, it is the ereature of the
stotutes and has only sueh power and jurisdiction as is plainly and
elearly civen by the statutes, See:

“ING wa, VARTD CUUNTY, 240 S.7e 410, 1.C. 420

"won then 1% has decn held that there are acta of a eertain natureo whieh
mym delognted to others. Corpus Juris, Volume 1B at pa-e 465, statos
as followes

"Puties whielk are purely niniaterin]l and ezecutive
and do not involvo the azxnroige of dieerotion may
be delesated Ly the board to & cornmittes or to an
agent, an employee, or a sorwnt."

In nany statutes the Legislaturs has placed on county
offigers the dutiecs and responsibil ities of ceartain mm-mn and exo-
cutive acts. It has done a0 in “eotions £010, 0OLEZ, 8013, et seq., 'hteh
soetions provide for the .vonrs and dutioes of the County “urveyor and °
officio County iisheay ‘ngincer, It 15 acoordingly the opinion ~f ’hu
mam that the mtn? provigo of eotion is mtttut! nal

oaid ha Count m and Twneofficio !
ngincer bhao the rower and authority int his nesistante m Joat to
the approvel of the County Cocurt, and ho slone poscesasos that power,

This opinion is confirred by the decision of the Dupreme Court of thies
state in tho ense of

OTL'R v8e JULLIVAN CUMY, 108 Yoe, pare 630,




The plaintiff in thip case, an attornoy, was attamnrting
to eolleet from the defondant county for m@mlmﬂ. eervices renderod
on behalf of the county under ap enployment by the county eourt to
prosecute suits for delincuent taxes. In thie case the “upreme Court

stated at pnro 638 the followings

~The oa.l{ pover conferred u county courts *°*

is contained in Teetion s Rewi ‘tatutes, 1079,
whieh provides that 1t shall be the duty of the proe~
ocuting nttomoy of sach county to prosoceute 21l ouits
for tazes under this artiele., County collectors ohall
have powor, with the approval of tho county ecurt, **

to soploy such attorneyec on may bo deemod noce e
and the oourt in shich suit 1o bdreought shall, If plaine
;::'r.ggulm Judgnent, allow such attorneye n reaconable

OWer TH ho county o
aprrove of sueh employment *°°%

The t ird proposition to be considered is the roan’
and oipgnificance of thoe word "ngsistants”™ as uced im “ection 0G11. ™his
pootion ae horetofore stated, provided in the following languapo that
tho Mighway ingineer may appoint his assistantas

"** The Coumty Survoyor as “urveyor and ‘meofficio
County gk ?nr,imrz :g appoint, subjeet to the
approval of the County Tourt, suchk asesistante as mny bo
nocesnary *'* "

Although ther: has been no doelsion in this sinte de-
fining or interpreting the word "assistante™, ac used in the adove stot-
ute, wo find the following definition in Corpus Juris, Volume V at pape

:
*Assistant « One who holpe, aids or assl: ts; one who
gtandn by and helps or aids snother. 7The mord i
guscepti of considarabdble wariety of neaning, to be
nade defintite in each osse by tho aild of the context,
tho olreunstances, and other matariale of intoprro-
tation. 7t has boen held to inolude an agent, or

sarvont, crd a doputy.”

The above definition was adopted prootically vorbatunm
from the "issauri ense of

STATE ex rel DATTUM woe LOTGITLILT, 90 ''0e iDDe 000

in vhich cnse e bul'd inspeotor of the City of "t, 'ouis wa- held to
be an asoistant to the salicnor of 'ublie "uildings,




I~

Upon this suthority {t is the opinion of this offlee
that thoe County ‘igheway nginesr in ugo'und to appoint, vith the
aprroval of the County Court, such aasistants as are nooessary to enable

to perfom alil tho duties that ar» resuired of hinm by the statutos,
In other words, sueh of the 11 vy ‘ngineer ag directly
assict and help hi~ in fulfilling his Cutiocs under the statutes are
the ones contesplated by the statute as hie appointive asoistants,

In npplying the forepoing to ‘ection AOLS, it ia our
opinion that this on requiroes the !'irhway Tngineer to suporvise
tho eonstruetion and maintenance of the roads of tho oountye Dy the
vary wvords of the statute his dutics are to supervise and not to nere
form the dotalls of comstruotion or maintenaneod.

"oboter defines " upervise” -« ™ o ovoerseo for the
purpose of direcetion; to su end”, and this definition hans been
adonted by warious others, ineluding our omn, Jee

4,. VLT wvoe NUE i:-ﬁ. 2]. Jav e MI u5 iDe m

in Hﬁlm our conelusion o eotion COL2 1t {8 our
opinian that this seetion recuires the Nigheay mungineor to do the
custodian of the tools, materiale and machinsry bel ng to the read
dletriot and the county. !'o has the eare and responsinility and the
safceizeep of the eounty property theroin onunernted and may, under
eortain eonditions deliv.r the samo to othars, bdut tho statute rlves
him no further right or duty then that of a eustodiam, o 1s not
poruired to maintain or :;u!r the tools or ecipment, nor to do
other than to “esp them ely in a proper rine@. !one of the upgrm
definitions of custodian w;nn’. or custoiian, roquire nore than
a safesieeping. “he lew ¥ courtes 4n

VICFLE wa, [WIR, 4] iow, I'rac, 208
hove defined oustodisn of property as follows:
* The taomm ‘oustodian of proper:g as contradistinguished
from legal possegeion, moans to keop and
oare for the ownopr, subdjoel to hio order and “ircetion
vithout any ‘ntertat or right thorein advorge to hin*** =
Corpus Juris in Volure 1% at pare 439 defines a ocustodion as

n*4% oo whose duty it 1s to ewateh, puard and seéount
for that whieh is corranded to his ocustody”

and approves the definition of "eustodian™ as sot out in
TURTT 'R wee C'TIN, 74 Paeifie 9462
whieh 15 nas follows: ®




"Custodian, The term memns the keeping, rarding,
care, wateh, inercetion, preserwvntion or security

of a thing"
and further defines "eustodian of property” to de

"The keepi g of property by ono who o charzed nith
oFr assumcs relwnlib' 1ity for ita safety” . -

In aw.nn; our econclusion %o ‘oction 0014, wo find
the duty J ngineer by this seotion to be thot
of inepecting the condition the roads, otc, of the ococunty. There
ean be 1ittle &oubt in rossomable minds as to what duiies are hereo
roruired of the Mohvay ‘meineer. ['o ghnll vieit the wnrious
of the road esystenm mmWow of detommining their condition
end cauce any bad or condition to be romedled. 7This places
a duty on hinm of investigation and corveetion, but not neocessarily
:?t?otuutmm bor in eorrecting the ded or damaged omne
ona found,

in eonsidering oction 8011 the duty thiec atatute
phm on the Highway mginee® is toc maintein an office and o keoop
varicus reecords., Thess duties mey Lo many and nﬂd
and ¢ does not taio amy stretech of the imagination to
that in a large county with econsidersble setivity in this dawl-tmnt
tho duties rosuired by thie goeetion might by themeolves beoone
more than any one or tmo persons eould effiectiently porfomm,

The foregoing consideration of these statutes has
heen node for the purpose of detormining the duties of the 'iighwey
"naineor under these seotions. This wes necossary in order to np-
certain the type and kind of assistants the “I?- y “nginoer 1.
copoversd to eppoint sudjeet to the a the County Court
In other words, the "ighvay ‘ngineer i1s without authority unmd or
vection 8011 to appoint assistants to perform duties which tho state
utes do not diree and approzimately plece upon the shoulders of
the Tishway ngineer.

e have not in the fo ing paragraplf considerod nll
of the ltntat‘aaxlaotas d duty upon Pighway ngineer and do
not Ly this opinion 1limit his powor to appoint to the duties as set
out in the four sections heroin consi e In other words, in do-
temining whon he may appoint as assistantes, all the statutos ploeing
a duty on him muast deo eonsidered, and sueh empl as propor.
fall in ths elase of "thoee who stand and assist"™ nay rronorly be
npp:‘mwd by the NMghway neineer with the npprowml of the County
Court,

Very truly youre,

Lo al ‘.
e "“.—-—-— - s

Attomey Jeneral o
Tele i !
AR Apsiatant 't{omey feneral




