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&ton . E . , • Allieon 
ProaoeutSn At torney 
helps Count7 

Holla , 1ssour1 

Dour :Jr • \11 1 son ~ 

This of (1ce 1a 1n reco1pt ot yonr letter of vcto'ber 
9th with reque t tor an op1n1on trom th1e r4part ont, whtch 
letter 1o aa follown: 

"The Bank of f t • • Tames, in th1~ Count11 
elonod ltn doors a nd was was placed in 
t f: hand 8 o r ttJt ... 1.,.nce CO!lt'1118810D01' 
about Auguat 22, 1932. I t h ud a t the 
time outatandlng capital atook o~ ~50,000. 
The a ateta ot' t his bank are now 1n the 
hand s or a Sp. cial eputy P1nance Oom~ie­
elon~r as 1iqu1dat1on officer. 

A tax bill for gene~al etate, count y , road 
and echool ourpOSA& haa been ~c,entc-d t o 
the Speelal ~oruty Finance Com~1 oa1oner 
a sa1net the CBt)ital took Of th1o cloae<.i 
bank for abou t :?00 .00 . 1'h1e tax bil l io 
baaed on tho 1932 &Dte~ ant. 

I write to aek your opinion tr the above 
taxes are legally chargeable aga1n~t the 
a @etu of the bank now 1n the hnnds or the 
Special eputy Flnaneo Co~~1aa1oner and 
ebould be paid by him out of auch aeP.ete. 
or whether they should be pa~.d b7 1nd1v1dual 
oa1ert~ and holdera or sharon or eapltgl 
stock. " 
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The qlJP.eti ol" 1e: Are etate, county., road and s c hool 
ta~e~ chargeable aga1~t t he •~ ots or a tailed bank on an 
aroeeomcnt <1e be tore the tal luro ot the bank., or ahould the 
taxea bo paid by the aharehol dera or the bank? 

SectSon 9765 , aa a~end~d by Lewo of ~~~ourl ., 1931, 
pago ~7, and Sect ion 9766 R. s . 109~ ., n~~ t he eeetione Which 
pertain to the a tt ::~e e "ent of bank a . W\'1ch t17o sections are 
herein et torth And are aa t ollowttr 

• e . 9765 • Af. SW ~1' vF 4 N flFACT JR I t\tm 
B'lSI ES CO PJ\Wtr.s AND ~TOC IJJ OTW Jl 
CORPOr T u"s .--Tho oroper~ ot manufactur­
ing co ranie r. and other cor "')orat1one na•d 
1n article 7., cnapter 32_, Insurance com­
r.ante organised under the lawn or thia etate 
and al l othor cor Dcrat1ona. thfl taxation ot 
wh1c •1 te not oth rwise provl,!ed tor by- law, 

hall be aaG,liS&~d and t~ed aa auob companiea 
or corporattona 1n their coz.porato names. 
Porsona owning ahar a or atook in banka, or 
tn jo1nt atock inatitut 1one or aeaoc1at1ona 
doing a banking bua1neaa , f?ll&ll not be r~ 
qu1red t o del1Yer t o t e as8coeor a liat 
t eroor • but the yr e ai t:'lent or other ehier 
of ficer or aueb corporation, 1nst1tut , on or 
aaaoe1at1on Shall • under oath, dolSver to 
the aa1eaaor a 11 ~t or all ~baros of stock 
held therein. and the face value tbereot., 
the .alue or all real esta te, 1t &nJ, repre­
sented by such share a or stock, to gAt her w1 ~ 
all reserved funds, undivided protita. pre~-
1U2a or e arnings and all other values belong• 
1ng to sach corporat'o~ . company., inst itution 
or aaaoc1at1anJ nd auch shares, roaerve,· fUnds• 
undivided prottta, ~ro~lu~a or earnings and all 
other values ao listed t o t he asr saar ahall be 
valued an4 aare~aed aA other propertT at their 
t rue Yalue in oney , l ees t value or real 
estate, it any, represented b7 euch abaroa o~ 
stock, 1•••• alao . the value of etook in other 
e ol'J'Orat1ona hel d b7 euch bank or joint etoct 
inat1tut 1on or aaaoc1at1on doing a banking a• 
tneaa; Provicod, however, that no ceduc t ion 
shal l be allowed on acco·•nt of atook 1n any one 
manu1'act ur1ng or bue1neas eompanJ' 1n exeesa ot 
fort y per ~ent. or t ~e capital., ourplue and 
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una1v1ded profits ot ~ch bank or joint atock 
1net1tut1on or aeaoctat1on dotns a banktQg 
bue1n••• · r?t•ate bankers, brokera , one1 
broke~ and exchange dealers ahall ~ake 11~• 
returne and be ar.ae•ee4 and ~ed ther eon tft 
like GJ~nner aa bereJnbetore prov1aed: l"rov1ded, 
however, that the 11cenae berearter required 
t o be paid b7 &nJ auch bankers , brokers aDd 
dealera in addition to auch taxea anall not ex­
ceed one hundred doll~• per annlr.!l. It 1a bere­
bJ de t he dut7 or the county clerk to include 
1n hie abatract of the aaeeeaor's booka required 
t o be sent to the atate auditor, .aluat2on 
ot all proport) aaoe ~aed under thia aect1on 
under t he bead ot •corporate co:upa.ntea,' and, 
1n add 1t1on thereto, he shall make out from 
tbe ltats 4el1v~r' d to the aaees or aa above 
nrovided, and aend the eame to the atate 
a 41tor to be laid botore the atate board of 
equali~at ~ on, on or betoJ-e the twentieth d.a7 
ot Februa17, 1n each ,-ear, an abstract ot the 
aoaeea ent ot all cor orat1ona or persona 
doing a banking bua1nea ln hie county, ehow-
1ng tho name o f each bank, the number ot 
shares or atock and thetr fac e value, the 
a ount or r·ae~ve funds, und1v1ded p~of1ta, 
prem.iu:Da or earning~, and all other values, 
together with the asreesed value thereof, 
aleo tho value of the roal eatate deductod aa 
above provided, nd the asoeeaod value ot euoh 
real eatate aa ahown by the real estate · book . • 

"sec . g7&6. mcu TAXFS, ti~ PAID A. u rcovmnm. 
?he taxee aaae aed on eharea ot etook 81!lbrace4 
in euch list ahall be paid b~ the corporat1ona, 
reepect1vel7, and t hey 7 recover trom the 
own•~• ot aucb eharee the amount eo paid b7 them, 
or deduct the aa . from th d 1v1den4e accruing on 
eueb e.harea: and t he alDOunt ao paid a!'lall be a 
11en on auch aharea, respcetl•elJ, and lhall be 
oa1d before a transfer tbereor can be made. " 

In an earlJ caoe in regard to the ~ ent or tazee ot a 
taJlod bank aaseneed before tbe ta , lure ot aa e, tho Supre • Court 
r aidt 

"The etate has a right paPa ount to other 
ered1 tor a to be l)&id tax a due 1 t ~om 
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aaeeta in the banda ot receiver, and the 
court ahould see that such taxea are ~»old 
betore d1etr1but1on t o other cred1tora, 
alt~ou~h the de d waa not presented b.J 
the collector witbjn th• tl e preacr1be4 
by the eourt ~or the pr santation ot clajma. 8 

reeley v . The Provident ~av1nse banlt et al ., 
Sexton, Coll~ctor , 98 o . 458 (Quoting from 
the •Jllabua) . 

In the case of State x rel . Bay, Collector , v. C1t1zena• 
State Dk, 202 • • :582, 1. o. 385, 27f ;J • 60, which wa a u1t 
b the Collector of fi evenue ot Shannon Count7 against the C1t1zena ' 
State Bank tor taxea due aa1d County aaaeased tn J ne , 1913, 
aga1nat the atockholdera of the Birch ~ee St ate Bank, which bad 
f ormerly done a banking buainoaa in aa1d count7 and which bank and 
!t11 aaeeta bad been bought b7 the C1t1zene• State ank, tbe f ollow­
ing ae aa!d by the court: 

•The l eg1alatore of thia etate ev1dentl7 
contemplated that a lar ~· port1on or tbe 
etock 1n bot~ etate and national baoke tght 
be held by nonresident• ot the atate ; that 
in eo ot the banka there 1'111 t be a large 
n umber or chareholdera whose reapeot1ve 
tntereate were emall; that it would be both 
inconvenient and e~pena1ve tor the oollectar 
to recover the taz fi'O the delinquent atook­
hol dera aa prov14cd 1n sectlona 11461, 11483, 
and 1n the La a ot 191~~ at pagee 739 and 740• 
Hence eect1on 11359 , R. s. 1909, • e enacted 
to et the above d1tt1cult1ea. id aection 
r d aa fol l ows: 

' Tho taxea aoaeaaed on ebares of etock 
•~braced 1n tuch 11at (referring to aectlon 
11~7, e •pra) r. al l be paid b~ the corpora­
tiona, rosoect1vely. and t hey 7 r ecover 
tpo-, the ownore ot aneh ab.area the amount 
ao pa td by them, or dedue t the same trom 
the ~ 1v1donde accruing on euch abareeJ and 
tbe amount so paid ehall be a 11 n on e cb 
abarea# r Pepect1velJ• and a 11 be pa14 
before a tranater tbereot can be de . • 

The language used 1n thls aect1o~ 1n plain• 
una12biguoua, and ndatory 1n 1te ter~~a. 
It ahoul<J receive a reaaonable! oonatruction 
at our banda. and unleaa the Birch Tree !"tate 
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nk, 1thout ony le ot 1ta a Pete 
hav1 • been de, 1n u1t asa1nat tt 
tor tbeae ta.xea, could have ahown that 1t 
had undor ita o trol no tunda or ~ropertr 
wi th • .1ch to Pl1 the aa , the ooll ctor, 
on the record before ua, would bave been 
entitled t o a jnds nt aga1n8t aa1d bank · 
tor the taxee atoreaa14. State ex rel. v. 
~tut;yack, 1 '79 14o. 1 oc . cit. 440, '78 s. • 
808; (·a~, other cneo e1ted to au~ ort 
t h1a atate nt') • ~ * o- ~ • • o • • • 
A reeoverr i not permitted on tho theor.r 
that the bank 1a nr1mar!l7 liable tor the 
taxes aase oed against the hareholdera, bat 
upon t nr1ne1ple that the latt r have been 
l egall.J aaP-eseed with thepa1fl18nt ot a J 
that the bank 1a requ!red bJ s ct1on 11~9~ 
aupra, t o PB7 the ta~ee tbua aaa ceed; tba~ 
J t ha • r tueed to PA7 th aame, although 
having 1n ita poea a1on f'1nda or PJ'"Opert"J 
a~pl1eable to the pay~ent there~t . 

the facta abo•e atated, the 1rch ee 
State k could bave been held aa arn1ehee 
ror the taxes aaeea od aga11l t the reapect1•• 
etockholdera . In or4«P t avoid a lt1pl1c-
1t7 ot nroeee41nsa against the atockholdora, 
the Legia~tur• aa~ rtt to provide a more 
dir ect way or d lh'- ~ with the aUbj~ct by t '1e 
paarage ot aeetion 11359, which r equ1rea tbe 
bank to pay the tax, and to beco~ rei mJra­
ed aa therein provided. e are of the opJn­
ion that there ia neither bar-dshio nor lnjue­
tice, under tho o1reu atancea 4loresa1d, tn 
r equiring tbe bank to pa1 the taz, nor 1n 
hol41 1t table therefor 1n c ae ot 1ta 
neglect or r etuaal to par the au.. 

I n ~tate ox rel. v . Shrrack, 179 o . loe . o1t . 
440, 79 s. • 812, w ea1dt 

~ tor the asae~ement 1a t hua againat 
the aharea or atocl< 1n the • ot tbe 
ehareholdere, l~ is let>-a, t o • the bank 
l!!.l. the tax anari'Cover ltCJ.O:a ,t. etOClC'= 
IiOid"iri. :,f!c(Jon 168, H. "§7"'Te ; ~t101'1a} 

k • · C~monw alth, 9 all. 363 (19 L. F4 . 
701 ) ; b r~een B nk v . Ch ha11a Co . , 166 
n. ~ . f.40 (17 sup. ct . 629 , 41 .. ,. d. 1069) . ' 
( I ta11oa ,ure.) • 
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In t ho caRo ot Stat e ex r el. Donnell, Collector, v . 
People ' ~ Dank or r soto, P.ez s . n. 206, wh~.ch was, 

• ~ ~ a au1t, at the ~elation ot the collec­
tor of t~e reven ue or Jetr eraon county, 
a~inat the People's Bunk of DeSoto, in 
charge , at the time, o: a apoc1al deput7 
!lank CO"U':!11aa1on r, Appointed under the 
stBtute, t~ aaF-1et 1n t he liquidation ot 
the busineaa ot t he bank, it b e 'ng insol­
vent. ~he action 1a b sod on a ·c a1~ for 
unpaid back taxea alleged t n bo due the 
eo•·nt7 tor the year 1920, 1n the su'll ot 

2 , 423 .66, including 1ntere t and the 
oollec t or•a c~~1 aa1on. 

After tho overruling or a de~er to the 
petition, alleging t hat no caune ot action 
was atated, derend.ant tiled, as an answer, 
n genorul den ial, and the 1~suea thua jo1Ded 
were tried by tbe court, reaultins 1n a 
judgment 1n favor or the pla1nt1N, and 
agatnat t he defendant, tor 2 , 512.61, and 
t he further aum or 261 . 26, attorneJ'a teea, 
and t hat the plaint~ was entitled to 
?r1or1t,- or payment onr th • depoa1tora 
an genera 1 c red 1 tore of the bank. fir om 
t hls J gment, renderr d January 21, 192~ , 
th~ 4etendant h a e &-opealed . " 

~11s ca se 1e dec1a1ye of the queat1on submitted 1n rour lett er 
above, and tho Supre. court a id , 1n att1rm1n th1e j~ ent. the 
following: 

"The -,a ,u•eat purpoce ot secti on 127?5, upra, 
1o t o a ford tho aafe~sor au~hcnt1e 1nfor t 1on 
aa t ..~ t he owner o ot t he o ree of stock 1n a 
corporation , th3t svch at~r&a may ue oroperl7 
aaneoaed against the • st . L. Bldg. u Sav. 
Aea•n • · l.ightner, •e #" • l oe. cit. 426 . hy 
t hu o aaaeesed when the ba.,k1ng corpoPat1on 
( eect1on 12'7'1'1, supra ) , 1e requb"ed t o pay 
the taxes on the ehare , and be repaid b;y the 
oharoholder e, 1a or ro concern t o ua 1n the 
solution or the question at 1saue. The 
ues1slat ure , i n 1te w1sdo~, saw fit to pre­
acr1be t h 1e =annor ot asoeeaing and coll~cttng 
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taxea O f tl11a charac ter, and therefore OUl' 
1nquir7 1a 11 1ted to ascerta ini ng and deter­
ining whether the statute baa b .. n aubatan­

t1allJ eompll d w1 th 1n t'urn 1ah1ng the aaseaaor 
i th tbe required tnro tion t o en ble him 

to e va11d aaeefl!rm\'ent. o it o ~ •• 

A mot-e r~oent c ee on the question eubs t ttod ln your 
letter 1e t he caeo ot ~)t te e x rel. rJ&tt, Collector ot fle•enue , 
•· s. L. cantle7, State F~ce Co~ 1ae1~ner , 325 ~o . &7, 1 . c. 
74, 26 s. • 1. c . 79 . ~he court .. 14 : 

"Thi n br1nga us to th~ f 1na 1 content1on ot 
ar~ellant which ia, •thAt the aeeeaement 
nd paJment or t h1e p~• nal tax by the 

cor;x»rat1on 1t elt 1 e a r tter or oon-
vonienee, tbe banlr.1ng eornorat1on serv1ns aa 
the agent or tho stockholder a, w hieh a genc7 
cenaed when the bank corporation cloae4 
ita c2oore and dJ acont1nued the bankiDg 
bueineea, 8Q1d corparat jon not being reapone-
1ble tor •lV taxea falling duo after t he date 
or the oloe1ns or •~ch 2nat1tu t 1on.• 

~hatb r or not, ae botween the bank and 1ta 
har holdo,.. e, the bank Ja their ro agent tor 

the p&Jaent ot thelJt taxes. the etatute 1n 
plaSn terms kea the hank directly reepona-
1blo tor the payment o~ the taxea aaeea· ed 
aga1not the ebaroholdO' e • The dUt7 ot the 
bank to pa7 the tax. 1t 1t hae aaaeta w1th 
wh1cb t o pay 1t, 1s a personal l1ab111t7 or 
the ~It to the ta% collector. ( State ex 
ttel. Ra7 v. Citl&f!n'UI State 'lll'k • m nra. 
pagee 68 t o ?1 . ) It atr1rmat1vel7 a"peare 
fro the agreed etat ent of taa ta that the 

eoolce Bank or Charleston t£d a ple ae eta 
to pa1 the tax a and t hat aa1d aeeete were 
transferred to the reoploe Fxahange Rank 
1n aone1derat1on or the agre ent ot tbe 
latter bank to •••am• the 11ab111t1ea or tbe 
tormer bank. der t b ractu 1n ~1• caee 
the ~eoplee R7.ehange nk muet be held liable 
tor the pa7ment or t he t axea asaeeeed agatn.t 
the ~bareboldera ot the Peopl~a nk. (Sta e 
ez rel. Bay •· Citizens State k. aupra.) 
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Th rea ona for the ex1 tence ot the statute 
requiring a tail d o~ e loaed bank t o pay the 
~ aa~oeaed aaa tnet 1tn aharohol~era out ot 
it ae~eta 1n the hande of i ta l!qu!datlns 
officer or ot the aucoeaaor bank, whtcb takea 
over 1t aa eta and aa.u a Ita llab111t1ea, 
are, to sa~ t he l o at, just as controlltng a a 
tbe7 are wh e the bank 1a a live .nd goJ.ng 
concern when t be aaae ament aptnftt 1ta abare­
hol de r a 1o made. 

Aaau tns, aa appellant contends, that the 
eoll ctor 1 proceed againr t the ·sndlvldual 
aharehold r, it be can r e c b1 , and 7 
collect fl'o-.a b1 d1He'17 the tax on hla 
&bar a aeeeeaod asa1net h l a , 1t doea not at 
all rollow that tbe c ollector 1 not aaaert 
hla cla1 a,sa,nat tbe aaseta ot the bank de 
liable tor the tax in t he tl~at tnatance an4 
collect the tax trom an7 peraon, corporati on 
or officer in poee•aa1on or eucb aaeeta an4 
atand1ng 1n the ahoea ot the bank whoae ebare­
boldera were aa cased.• 

Whil e t be ehare~o\~~ a of tbe bank are 1 r!l7 l Sable 
tor the par.oent ot the t .:.Xes on their atarea or Ito 1n the 
bank, 7e t 1t 11 the dut y ot t~ bank to paJ t he tuea aeaeaaecl on 
t he abaree ot stock as pr~v1ded 1" Seet1 9766 R. s . 192 _ aupra­
and 1t, and when , a bank ta11e a <! la placed 1n the hand& ot the 
Co aaioner ot tnaDce, the Collector ot R"tmue ~ loo to 
and compel payment of the taxes out ot the aeoeta ot the failed 
bank on a legal aaaeas ent made before the failure of the bank. 

It 1e, there~ore. t he opinion or th1a epar~amt tbat 
t he Special eputJ Com~1as1oner ot Finance in charge ot t he atratra 
ot the an .. or t. Jamoa , abould pa7 these taxea out ot th aaceta 
ot the bank. Uowever, thie doea not relieve. in our op1n1on, t'-· 
ebareholdera tro paJ a'lt ot same beoauae it 1a the1r prlmar.r ut7 
t o do eo . 

Should there be any turther qutet1on r lat1ve to th.ta 
JDatter, we shall be glad t o give the atter further attention. 

COVELL n. B IM' 
Aea1atant &ttorne7• neral 


