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PfiOShCOXLN G AXTO!ilibY - Allo ,ance of expenses 1n the county; 
allowance of expenses i n chunue of venue cases 
in the county. 

October 24th, 1933 
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Ron. George F. Addison 
Prosocutin~ J. tto~cy 
Sal em, ll1ssour1 

Ky dos.r Si r : 

this ackno~ledges recei~t of your re ueat of October ~h 
1933 for an opinion. Your rc~uest i s as follows: 

•On February 23, 193~, an o pinion as 
issued by the t hen Lttorney Gener al rel 
atiTe to Sec . 11316 or ~he n. s. M. 19E9 , 
to the eff ect t~· t t r or.ccuting ~tton1cys 
u r f' entitled to rei!!tbursf'"'lent. for ex~>en
scs incur red in a ttund1n~ to cut109 1n 
other ~l~ccs tb in th~ county s ~ t . 
Ple~se ~~n~ ~o ~n opinion s 9 t o hcther 
thi s is the true la~ on the subjec t nnd 
also ~s to whether the term expenses in
cludoti ~11 r ea sonabl o ~xpens~ incurred 
or rn1lea£c to ~~d rrom tho JOint , only.n 

Your request involve s a construction or ~~ction 11316 R. s. 
Mo. 1929, ~hi~h is as f oll ows: 

• the 9rosccutinl _ttorneys shall commence 
nnd pro~ccute 11 civil end cr1~1nul Lotions 
in the!~ r .,:j~C:ot1ve counti es in ':'h1 ch the 
county ot sta te ~oy be concerneo, defend 
all suits against the state o!· county 1 and 
pro~ecute forfeited Peoogn12c.nces end .c
tion:s for the rocovery of debts , f ines , pen
alties and forfeitur es acerutng to the state 
or county; :md 1n nll c us€:S1 ci v11 ~.nd er1c-
1nal, 1n ,,bi<:h c;h&.ngos or vrnue cay be 
gr t ed, it shall te hi s duty to rolto. and 
pros cute or def(nd 1 s the c~ se ~y be, 
nll sai d ccuscs , for ~h1 ~, ln addition to 
the f ees no ullo ea by 1~ , he sholl re-
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colve his actual expenses. ben any cr1m-
1nL.l ease shall be taken to the eourts or 
appo~ls b* appeal or r it of er.or, it shall 
be their du'ty to represent tbe state in such 
case 1n s~id court, and make out nnd cuuso 
to bt printed, at th~ expense or the county. 
and 1n cities of over SOO, OOO 1nbabitc.nts, 
by the city nll neccs~&ry abstracts or 
record ~~d brieta, and if necessDr.r appear 
1n s &i c court 1n person, or shell emploT 
some attorney at their o1.n expense to rep
reaent the atete 1n such courts , end tor 
tbei x· sern cea shall rece1 ve such compensa
tion as mu7 bo pro.,er, not to exce d t 'rrenty
tivo dollars for each ease , nod necossar,r 
traveling expense~, to be audited and paid 
as otber cl ima are 3Ud1ted and p·id by the 
county court of such count7 and 1n sucb 
citi es b.Y the proper author!tiea o! the city•. 

this opinion involves thrae propositions of l awa 

l:st . 1he d1at1nct1on:s bet een •Pa711ent for services• and 
"Expenses• , as made by the Missouri courtn. 

2nd. bether tbe pzosocut1Dg nttorney is entitled to ex
penses 1n the pertormBnce or his duties in the county out side of 
the county aeat; and 

3rd. Whether the ~rosecuttnu ~ttorne7 is entitled to 
rebsanable expenses 1n chunsc ot v<Ume ca.aas from one t ownship 
to mother. 

'e shull treat the three 1n order. 

I. 

FO 

e have 1n •1ssonr1 n strict rule a~ to payment for sorv1Cef1 
fees , salary or COt!liJeD.Sation or &n officer 7thieh re• uirca the of
ficer cla1c1ng such compensation to place his finger upon statutorr 
authorit7 for sDme. in officer can onl7 recover such co~pensat1on 
as is apecitically ~utborized by atntuta. 1ll1ama v. ~h riton count7• 
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Sti Mo. 64~ (188&)s StLto ex ,, 1. •· Ad~s, 17~ Mo. 1 (1908); Bill 
v. But"--.~r Count7, 195 Jlo. 511 (1908)); 22 llo . Dig. - otricera - 9<&. 

~tbermore, an off1cor in •1ssour1 1s presumed to r ender his 
sr .-vice~ gratu1toualy unless !Oac. s .>ecirtc statutory uthor1zut1on 
is found for the 'qmcnt or such services. _l.in& • . R 1Terland Levee 
District~ 279 s •• 195, l . c . 196 (1926). 

the courts baTe· t oken a different attitude 1th reference to 
the nllo•ance ot •expenses• necessarily tneurrod 1n the performance 
or orric1al duties. f.be gcnor~l rule as to such • tter• is round in 
46 c. l. P• 1018, Section 246 1n the following lan n et 

•But Wbere the law requir s an officer 
to do tbat which necossit tea ~ expend
iture or mone7 for bich no proT1a1on i• 
made to su pply him with caab in hun~, ho 
may make the expend! ture out or bis OY.n 
tund5 and huve reimbursement therefor, d 
• here public "utr is deoand t of lJll ot
!icer • 1tbaat provision for 1 compensa
tion, the e.xpen!+e must be borne b7 the 
publlc tor Ylboae benefit 1 t 1::~ done' . 

!his rule haa been accepted and consis~(ntlf followed 1n ' is
sour! . Count7 of Boone T. todd, 3 Mo. 140 (1833)J Barkreader T. 
Vernon countr, 216 llo. 696 (1909)'; Buch tn~ •· lcf' llG county, 2dZ 
~o. 10; 222 s. •. 1002 (19~0). _ 

In Ewing T. Vernon County, 216 Ko. 681 1. e. 69-l, the court 
said-

•Coneedtng thoro are no tees allowed for the 
deliver.r or a deed after record~ or for 
trnnsm1tt1n3 ~ deed fro~ aae count1 to another, 
yet the statute does not ctnte2plate thnt he 
should pe.7 aoncy out -or his pocket in the per
foroence Of b13 official dUt7• l'ces ore the 
income gt F- ot(ice,. Ontlays 1aherpnUx 01 tter. 
An ott1cer~ pocket 1n no w y resemblos the widow' • 
cruse of oil . Therefore, those_ statutes relat-
ing to tees, t~ ~ 1ncomo, and the decisions or 
this court strictly construing those st tutes , 
haTe nothing to do with ~b18 e s e r 1 t1ng to 
outgo• . 

It iu1 therefore , the opinion of this offi ce tha t the QUeation c 
•ao•penst&tlon• 1 and its allow ee by la 1 does not turn1sh the baais 
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tor the aqjudicntlan or aexpensc" accounts . 

II. 

Under the provisions of ~oc . 11:16, supr n, 1t is msae the 
duty of the prosecut1n~ Lttorney to •co~ ence d ~rosaeute ell 
ci vil and cr1min~l actions" in hie county , ftin h1ch the oount7 
or stat e may he concernea, dafond 1! sui t s against the state or 
county and p~osecuto fo r f citod reeo!nizance~ F~d act1cn3 for the 
recove ry or ~obts, fines , ) ena l ties, oo f o r fei t e J.·s ccruing to 
the atata or countT"• 

thus uo have the out1es of the proseoutine a ttorney .. ec1t-
1c 117 defined md l1a i ted by l t:. • ,vc mut t , t hc l e fore , determine 
what 1£ rcnnonably necessa1 y f or the ~rosecut1ng at t ornt y t o do in 
order to tully discharge these duties. •hntever i s necessary, end 
r easonsble expco~es incurred therein, ·o toge th r . In this con
nection e must t urn to the dee131ons or the wupr cm Cour t to lent~ 
th~ r~rsons for the ~llo nnce or expenacr. . 

In fillin& v . Ve i·non Coun t1 , supr .. ,, 1 . c . 69Z, the "'UPr£me Court 
s aid , 

•Finally, e sh&ll a s sume th~t on 
civilized peo?le ~·prov _d udv nces and 
results 1n scientific r ·search - ke Jan
itor ser vi ces in publi~ otfi ee~ (i . e ., 
the prev(Jntion or the ~ropagetion nd 
epr ead of d1se-sc fro f i l th) , nec€s
s1ty, nnd that the ~ogi sl ature kne ~nd 
gaYe effect t o thnt f~-t . ~ ~ * * l s the 
genera l put,llc not interested in nd bene
f ited by ole n indo ~ , clean floors , 
clean fu niture, ele a pittons, h<:~at in 
wintor ~d holeao o, hcaltby ai r at ~11 
t1c es 1n publi~ offices? I t is us~lcss to 
nrgue thot c uesticm. It ans ers 1 t:Jelt•. 
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Reasoning by analogy, 1 t may be sai d tha t the ;>rotectiOD. of Ute 
and property from the cr1m1ne l element. and the ma1ntenmee ot law and 
order 1& e~ually. assenti al to the general woltare as t he prevention and 
control ~ disease . I t 1s indispensable to sueceaatul prosecution or 
cr1m1Dal cases proding that sufficient evidence be gathered upon 'hich 
to aucceasf'ull7 collcl.ude s ai d prosecution .. and the &ather!ng or such 
evidence 1n c 1minal cases pend1ng otten invol•e• expense. In ezu1ning 
such e%pense accounts, the county court, before allowing aDT aucb 1tema 
of expense , should ascertain hether or not the items and cbarses are 
reasonable nnd whether or not they were necessarily incurred by the 
prosecuting attorney in the oft1c1el discharge ot his duti es . 

In the foregoing onaes trom Ralls, Vernon, and Doone count1~a, supra, 
the only statutes involYod prortded f~r the P47JIC!lt to tbe county Ot • 
r i cer tor b1s serv1ees. Yet, in all the aboYe cases, Without sto.tutorr 
authori ty, the court held that expenses cannot be imposed u~on an or
t1ei al VIi thout rei mbursement . 

It ia, therefore, the opinion or this office that the prosecutt.c 
attorney 11 enti tled to his re~son~ble eY.penses which ~re necessar1l7 
incurred 1D the performance ot h1a otticl nl dut ies •1th1n his county, 
away from the countr seat. 

III. 

4JIE PM§.ID..1JXD,G Al'XO I EX IS DiXll.LED 1'0 nf.ASOl!4kLE EX+">EISEij II 
fll FOLLO\IIQ CRAIG£ OF VtJUB C!§£§ FROM QIE tO~ISRli lO J,IOWR. 

Th11 questi on 1nvolYes a construct ion ot tha t part or section 
11316 R. s. 19291 aupra, which is as follo sa 

•In all cases, civil ~d crim1nal, 1n which 
changes ot venue aay be granted, i t shall 
be his dut.y to foll ow nnd prosecute or detend1 as the ease may be, ul aoid causes, f o r l'hich, 
1n , du1t 1on to the tees no• allowed by law, he 
shall receive his actual expenses.• 

The tera •Cases• ~ as used above, includes both misdemeanor and 
felony c a se s because the la a of eh~ge or venue apply to each. fhe 
Jurisdi cti on or Justice courts 1n misdemeanor eases 1s in the to•
sh1p ttbere it 1s olt.i:ncd the ottenae 1ras committed. Sectioa Z41-4 
R. s. 1929, atatea&-

1Pronded, that all prosecut i ons before the 
Justi ces or the peace tor misdemeanor sball 



16 - Bon. George ~ . Addison 

be com~enoed nd pro~ecuted 1n the to~n
shiv GL-ein the crrcnse i s al leged to h3Ve 
been oo!'ls:it ted . • 

thi s statute bne neretofor e been construed and follo ed by 
tht" courts in Stcte v . Alford, 142 Mo • .App. 412; E; nd in ' t e te v . 
t aylor, 167 Mo. App. 10•• 

In misdeme l.".nor ca.s~s , a chCinge or venue is aut hot·1xecl d ~ 
esse may be sent to naother to~~bip in the countyt 

•the detondunt shall t~ entitled to a change 
or venue i f ho shall , be~orc the tr1ul of the 
ense is co~enoed be~ore the Justic , or be
tore the ju ry i tt :JT>Orn, f ile on tJffidllvit, 
ateting thatth~ juat1ce i s prcJuuiced .z· ins t 
him, or is D ncar relation t~ the inJurod 
pnrt1 or prosecuting itncsa, st~t1ng in 
'-hnt deireo , o r interested in the ~ubject ot 
the orronae, or is a cater1~1 ~~tne5a in 
tha case , or thnt the defendant c~nnot have 
s ! ni r t r 1 in the to nship~ on account or 
ttje b1a • or nt,_iee of the 1nhllbitants 
the~eof, as ~be dcfen eat Terily bel ieves. • 

- Section 3429 R. s. 1929. 

•zr ~uch aff1d~v1t be filed, tho ch ~ng~ ot 
T~ue must be allo~ed, WB~ tb justice must 
1~~ei1a tely trsnsm1t all the origin 1 pnpers 
nnd o transcript or e.ll his docket entrie8 
in the caae to the noxt near s t Ju sti ce 1n 
t.be to~..nsb.1 p, 1!' there be one , unlcns the 
party e~kins for a change of venue ~hQll, 
in b1J af!i~evit , •tate that the other Jua~ 
t1cc 1a tbe to .nell!' is a · 1• t . i <tl itnesa 
for him, .ithout whose tes timony he c~ot 
safely p~ ocecd to tri 1 1 or tb&t he is n~nr 
of !!.in to the injured pr:.rty or px-osocut1ng 
witnew s ~ s t ottug ~ wh t o grce, or tbnt be 
cnnnot h nTe ft 1r £nd 1m~ar 1al trial before 
such Justice in the to a sh1p, in hich e se, 
then to a. justice 1o so~ .. othGr tor.n sh1 p in 
the county. or, it tho chenge ba allo~od on 
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account of tho bi as or pr~Judice ot the 
inhabitnnta ot the to.nwbi p, then to a 
Justice in some other t a .mship 1n the 
countTJ ~nd tho juatice to hom such case 
Shall be sent shall rorth~i th proceed with 
the s~e 1n l i ke aanner na i f :.' id c use 
had been origin~lly brought boforc him. 
llo cor~ than ono change or venue in the 
!eme caso ~h&ll be allo ed. • 

- Sec t ion 34~0 a. &. 1929 

Further, the gr t nting of a cb, ngc of v ue 11 m~datory. 
State ex r~l . v. ntkino, 212 ~o. App. 501. hen caae ia 
tr~sterred on a chvnge ot venue fro~ one township t o another, 
ttnaer the above st~tutory l 3w1 it is nocess rr ror tho prosecut
ing a ttorney • to f ollow• the e se and prosecute the aeao. e 
tblak tb.!"a a'7 is apeci r1ct.lly coverod by the proYisicns or 
~lea 11Zlt ti. s. 1929, sui)ra , and that the expmsea or the 

~-~proseouttn at t orney tor suCh aro 'pociti cally suth~oized bJ that 
• Dta tute ~biab oakes it his duty •to follow and prosecute or dcfe:fr 

as the case may be, QJ,l saig c~.US(ls, for -.bich, • • by l aw he sh 
receive his n~tual e~penaos. 

fhe above provisions, (&e~tions 3429-34~0 h. s. 1929) a~e 
made l\Pe>l1cablo to .;>rel1m1n&l'1 bearing under the terms of ~cc. Z452 
R. S. 1929: 

"Sec. 3432.. fRhEE Pl~EDING SLCI'IOM S APPLI CABLE 
!J vXHEI\ CAS . --?be provisions or tho next 
three precedin~ sections shall be extended to 
cnses brouaht b fox·e justices or other aag1 s
tratcs for exnminet1on and 11, as provided 
1n articles 3 and 5 of thiz chn?tor, ao fer as 
Gp~l1c~ble. R.s .. 1919 bee. 3777.)• . 

It i s therefore the opinion of th1s oftiee thAt t he prosecut
ing a ttorney, in oith cr l'elon1 or misdemeanor ca..scs, .hen a ehon ge · 
ot venue 1a tL~en in the Justice court tro~ one to~~ship to anotbe~, 
aust rollo the scm ~d ~erform the dutie: 1o oseo upon him bJ 
1••, an~ i n the d1schrrge of such duties , he 1s entitled to 
re~mbur~ement from the eounty for tbe reasonable and necea-
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.itOY McJ.tltlt~IC.l 
Atto.r:ucy-G~nec~l 

FtuJHt.LIN E. .hl!.A iJ4 
Ass1strnt Attosney- Gcneral 


