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Hon. Orin J. Adanms
Prosecuting Attoraey
Caldwell County
Kingston, Missouri

Dear 5irt

In your letter of J'ulmsth, 1833, addresced to this
department, you request an opinion relative to the school
iaw, Your letter is as folluws!?

“Your o.inion is respectfully recuested
relative t¢ the School law on the follow-
ing proposition:

A girl, whose mother 1s dead and whose

fa is & resident of the state of
Hebraska, and who euntribuses £10,00

per mntfa for the support of the girl,
moved into a rural sehool distriet from
Nebraska, She attended High School at
Hemilton, in another district, as a
freshman last ycar, and at the close of
the school yeare, the Hamilton bBoard of
Education raquu‘ied payment of the
tuition, and without the azuthority of

the Board, and without the signature of
the Prosident of the Board to the warrant,
the Clerk of the uistriot issued a
varrant to the Hamilton Board of fducation
for the payment of the tultion claimed
which warrant was cazhed and paild not-
withstanding the fact that the same was
not signed by the Preeident of the Board,
The girl resides with an unecle,

I would 1like to have your o iniom, FIRST,
as to whether the Hamilton Board of Rduca-
tion could be compelled to refund the money
80 pald and received by them, and RC ¥D,
a8 to whether the distriect waus and is
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liable for the payment of tuitiom in
such cases,”

#e shall endeavor first to take up your second guestion
"as to whether the distriot was and is lieble for the payment of
tuition in such cases." It ie our opinion that prior to the
1831 sessiocn of the Legislature that the distriet would nct have
been responsible for the tuition of the high school student men-
tioned in your letter. Seotion 8207 R. 8, Mo, 18929, would have
been the governing scetion, sald seotion being as followst

“The board shall have power to make all
needful rules and regulations for the
organization, grading and government in
their school distriot--sald rules to take
effeot when a copy of the same, duly signed
by order of the board, 1s deposited with
the distriet clerk, whose duty it shall

be to transait forthvith a copy of the
same to the terchers eaployed in the
schocls; s=ald rules may be amended oF¥
rep.aled in like manner., They shall also
have the power to suspend or expel a

pupil for ocunduet tending to the demorsa~
iization of the school, after notice and

a he ring upon charges preferred, and nay
admit pupils not residents within the dis-
trict, and prescribe the tuition fee to

be paid by the same: Provided, that the
follbwing ehildren, if they be unable to
pay tuftion, shall have the privilege of
attending school in any distriet in this
state in which they may have 2 per=:nent
or te:porary home: First, orpham children;
seconi, children bound as apprentices;
third, children with only ome parent living,
and fourth, children whose parents do not
countribute tc thelr support: Provided
further, that any person paying a sechool
tax in any other distriet than that imn
which he resides shall be entitled to send
his or her children to school in the dis-
triet in which such tax is pald and reoceive
credit on the amount charged for tuition
to the extent of such schcol tax,"
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In 1931 the Leglsiature passed the following law relating
to tuition. Seeotivm 16, p. 343, Laws of Ho. 18311¢

*The board of directors of ezch and every
school distriet in thie state that does

not maintain an approved !ighschool offer-
ing work through the twelfth grade shall

pay the tultion of each sand every pupil
recident therein who has completed the

work of the highcet graode offered in the
school or schools of said dlstrict and
attends an approved high school in cnother
district of the czame or an adjcining

county wher: work of one or more higher
grades is offered; but the rate of tuition
pald shall not exceed the per-pupll cost

of maintainiag the school ztiended, less

a deduotiocn at the rate of fifty dollars

for the entire term, which deduetion shall
be added to the egualization quota of the
distriet maintaining the school attended,

as caloulated for the casulng year, if

sald district is entitled to an egualization
quotai Af the distriet meintaining the
school attended is not entitled tc an
ecualization guota, then such deduction
shall be added to the teacher cuota of

sald «istriot, as caloulated for the ensuing
year; but the attendaneoe of such pupil
shall not be counted in detersining the
teaching units of the district maintaining
the school attended; and the cost of maine
taining the school attended shall be defined
as the amvunt spent for teachers' wages and
incidental expenses, In case of any dissgree-
ment betveen distriets as to the amount o
tuition to be poid, the fzcts shall be
sub:itted to the state superiniec.dent of
gchools, and his decizion in the matter shall
be fiunal: Provided further, that when any
sehocl district makes provisiom for trans-
porting any or all of the children of such
distriet to = ceatrzl sehool or sehocls and
the method of tronsporting sad the amount
psid therefor is approved by the state
superintendent ¢f schools, the amcunt paid
in state funds for trausportation, net te
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exceed three dollars per month for each
pupil transported - distance of two miles
or more, shall be a p'rt of the minimum
guarantee of such distriet: Provided, the
provision of thie sot regarding the payment
of suition asnd tronzportation shal. apply
1f the students attend any school supported
wholly or im p=rt by state funds."”

As the high school student had evidently finished the dise
triot school and was pursuing her high school studies at the Hamiltom
high school, we think the above seetion is -pplicable. This seotion
doc8 not exempt anyone amnd the frot that the student in cuestion had
attended the distriet the prior year, in our opinion under this section
the distriet would be compelled to pay her tuition regardlcss of the
faet that she had been living with an unecle prior thereto and that
her mother vas d ad »nd her father ocut of the state.

There hze been some cquestion s to the comstitutionality of
the sbove section. The e has been no cireect setion tc test its con-
stitutionalitly, and we are not passing on the cuestion in this opinion,
but, in giving you the opinion of this department, we are assuming
that 1t is constitutional,

Seetion 9307 cuoted above would still exempt the hish school
student in question from being perscnally li=ble from any tuition due
to the faet that ‘ome of her perent: 14 dead.!

As to your first questiom 28 to whether or not the Hamilton
Board of Education ovuld be conpelled to refund the momey so d
and received by them presents a peculiar situation., The Hamilton
high school board has dome nothing illegal in the demanding =nd
receiving the money for thc tultion, provided that the tultion was
rightly cue the distriet, but there nters the question of the
varrant itself. The board of direetors of the rural distriet did
not orcer the warrant issued, the president of the board did not
sign the warrant, the clork ilscued the warrant =nd the seme was
cashed, Ve arc at 2 loss to understand why = county treasurer would
pay a warrant in such form,

Section 893123 R, 8., Mo. 1939, provides the form of warrant:

*The warrants thus drawn shall be in the
fblloting form, and shall bc eigned by
the president of the board and counter~
signed by the distriet clerk: * *No
treasurer shall honor “ay varrant unlese
it be 4in the proper form and upon the
appropriante fundi® * = *»
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Segticon 9311, omitting the paris which are nct pertinent
provides the duty of the president with respeet to the warrants

s+ » *and further provided, that before
draving sny such warrant, the vresident
of the bonrd shall firet visit the office
of the c.unty or towvnship treasurer, =nd
reocrd hisz eignature in o book to be kept
in the office of sald trasurer for that
purpose, za¢ for mskimg such trip such
president of the board shall be a.lowed
ona duliar per doy snd his necessary
traveling expenses, payabic out of the
tncidentel funds of hie (dstrict,

‘¢ ~re eiting y u hersvith the decisiom which ¢leuriy
shows that the warrant in cuesticn was #llegsl. Sebool district
Ve fj\}rr@-.'&. 3‘30 Mne Ay 1o Ce 335, 339. m'

s = =Thie sction iz brought by =z common
school distriet against the county treasurer
to reecver funds wro 1y and ii egsl.y
paid out by hime Ca tricl %o z jury the
verdiot was for plaintiff in the susm of
#1411,20, end from the judgment ther-on,
defen ant hee appeaied,” * =9

#s ¢ *There wze 8isc z=n offer to prove thag

the fmmediate predecesscr in the office of

the president of board hed suthorized C. A.
7ellg %o ieouc varrants and sign the preosident's
name by 'C. A, ¥,' There wse no zStempt %o
prove that member of the boapd, other
than the president, had say kmowledge of such
naaner of issuilng and signing wayrants of

the distriet or ever ccmsented to such
setion in sny manner, The most that can be
padd az to the offer of procf in respeet to
the board as o whole or members other than
the presideat having knowl therecf, 18
that, sinee a grest number of warrants were
signed in the mamner heretofore indicated
cver & pericd of years, she boapd ae 2 whole,
rmust, by iaference, have had knowledge thove-
ofe But in a sult of this charaoter no such
iaference can fairly be drawn, Jur statute
in relation to the payment of distriet
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indebtedness of districts such as here,
evidently wzs intended to place every
possible saf d around the ieg~uance
and payment of warrants, It requires anm
order of the board of directors and the
warrant must specify clearly the species
of indebtedness., The president of the
board shall first vigit the office of

the county treasurer and record his sig-
nature in & book to be kept for that pure
pose. (See. 11322, R, 8., 1919), It is
also provided that the warrants shall be
drawn in a particulzr form set out in the
etatute, 'and shall be signed Dy the pre-~
sident of the board and countersigned by
the distriet clerk,' It 1o further pro-
vided th:t, 'No Treasurer shall honor
any tarran; uniesz it be in the proper form
etc.' (Sec. 11233 R. 8. 1919)."

- ¢ sThe law, as heretofore indicated,

has placed every safeguard around the
paying out of the schocl districts' moneys.
The aet of the oount{ treasurer in paying
these warrants was direotly im the facl® of
the statute. The warrant: signed by the
clerk and payable to the olerk were in them-
celves & worning. The distriet is out its
money for which nc bemefit was recelved.
The aet of the clerk was frauduleat, To
permit the district to be thus defrauded
of its woney by the aot of 1tc agents would
abgolutely nmullify the statutory safeguards
the Legislature hazs been fit to provide.
While no improper motive or lack of good
faith can be attributed to defendant im
this case, we dc not bellieve 4t tc be a
situation in which the exeception to the
general rule of estoppel as to municipal
corporations can be invoked. Ye hold,
therefore, the trial court did mot err in
sustaining the objection to the evidence
offered by defen ant rel-tive to an estoppel,

Some cuntention is made im regard to the
fagt that the president f:iled to record his
signature with the treasurer as required by
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law, This was a duty which the lav im=
posed but his failure to perform that duty
can in no wey effect the merits of thie
controv-rsy. The warrants did not purport
to b signed by him, The fact that his

nzme was not recorded cou d mot have misled
the treasurer., Wore than that, there is no
contcaticn that he was mdsled thereby, but
the primciple defemse is bottomed .n {hc
proposition that the clerk was authcerized
to sign th. president's namc., If such were
true and estoppel wouid lie, the recording
of the president's signature could not pos-
gibly have affected the eituation.

It is urged th:t defendant®s duties -nd
ob._igatiuns wers those of a ballec to exer-
cise ordinary oare to keep the property safe
‘nd return 1t vhen the time of balliment had
expired as at comson law, That could omly
be true where the statute f:ilg to state
what the treasurer's dutice ure. As heretoe
fore pointed out, the statute spocifically
provides under vhat eircumstances momey of
the district may be disbursed., Therefore
the law of bailor and balleec has no
application to this cage,

In the above cas:c the prusident of the board izd permitted
the clerk t eign hic name for more than five years, thus we sece the
treasurer vaz held liable, In the instant cese y u state that the
president did not even sign his name or ~utharize it to be sighed by
any ome else.

In view of thé foregoins authorities, i: is the uvpinich of
this Department that an acticn would lic to recover from the coumt
tiew:r the amount of the warr:at ia question by the rural schoo
dis et.

Yours very truly,
OL.IVER 1y, NULKE

Assistant Attormey Cemeral,
APPROVEDS

ROY MoKITTRICK

Attorncy Gemneral.
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