
December 7, 1971 

OPINiotl LETTER NO. 400 
Answer by letter-Jones 

-
Mr. Edwin M. Bode 
Executive Seoretary 
Missouri State Employees' 

F \LED 

Retirement System 
State Capitol Bui1dins 
Jefferson City, Missouri 65101 

Dear Mr. Bode: 

~1-0 
i 

This letter is to acknowledge receipt or your request for an 
opinion from this office which reado in pa~t as follows: 

"Advice is requested tn regard to a mem
ber who has oeased to be an employee or the 
State or Missouri sometime prior to his Normal 
Retirement Date. We are referring to a member 
at least sixty years or ~ge who has ~oaumulated 
fifteen or more years or creditable service or 
who has se~ved six or more years as a member 
or the General Assembly, and 1n either case. 
has not been refunded his accumulate~ contri
butions to the Pur,d. 

"Our Question Is: 

1. Are those employees who are no longer 
employees or the State as referred to above, 
eligible to make the election tor survivorship 
benefits under Seotion 104.395, RSMo 1969?" 

In connection with the above, Section 104.395 , RSHo 1969, reads 
as follows: 

"In lieu or the normal annuity otherwise pay
able to hi~ under section 104.390, a member 
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whose age at retirement is sixty years or 
more cay elect in hls application for retire
ment to receive the actuarial equivalent or 
his normal annuity in reduced monthly payments 
for life during retirement with the provision 
that upon his death the reduced normal annuity 
shall be continued throughout the life of and 
paid to his spouse. The election may be made 
only in the application for retirement and such 
application must be filed prior to the date on 
which the retirement of the member is to be ef
fective; provided that if either the member or 
the spouse nominated to receive the survivor
ship payments dies before the effective date 
or retire~ent, the election shall not be ef
fective; except that if the member dies after 
attaining age sixty and before retirement his 
spouse, if named as his beneficiary, may elect 
to receive either the reduced survivornhip bene
fits under this section calculated as it the 
member had retired as of the date of his death 
or a payment of his accumulated oontributions." 

The assumption is made that the opinion request refers to an 
individual who is not presently employed by the state; and who does 
not reenter state employment in the future. 

In Opinion Letter No. 22, Bode, 4-26-71 (copy enclosed), it 
was held that the amount or 1~etiren1ent benefits due a member or the 
retirement eyatem who had ceased to be an employee of the state 
sometime prior to his normal retirement date, but was at least sixty 
years or age and had accumulated fifteen or more years of creditable 
service or served uix or more years as a member of the General As
sembly, and had not been refUnded his accumulated contributions to 
the tund, were determined under the law in effect nt the time the 
member ceased to be an employee or the state. The r easoning of the 
opinion was 1n accordance with the decision in State ex rel. Breshears 
v. Missouri .State Emploxees' Retire.ment System, 362 8.\ll.2d 571 (Mo. 
bane 1962). tn this case, it was held by the Supreme Court ot Mis
souri sitting en bane, that n 1961 amendment to a 1957 statute per
mitting payment or increased benefits to retired members (emphasis 
ours) of the Missouri State Employees' Retirement System would take 
a portion of the tund existing when the amendment was passed to pay 
the increase and would impair a contract with active members in vio
lation ot Section 13 , Article I of the Missouri Conetitution. 

It is submitted that the tactual situation as presented is 
distinguishable from the Breshears case. It is to be noted that 
Section 104.395, RSMo, provides that a member may elect in his ap
plication for retirement to receive the "actuarial equivalent" or 
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his normal annuity. In this regard. the term "actuarial equiva
lent" is defined in subsection 2 or Section 104.010, RSMo 1969, as 
follows: 

"'Actuarial equivalent', a benefit which, when 
computed upon the basis of actuarial tables and 
interest, is equal in value to a certain amount 
or other benefit;" 

In adc1ition, the following comment is made by the actuarial 
consultant to the Missouri State E~ployee3' Retirement System in 
a letter to this office on November 16, 1971: 

"The amount ot benefit paid to a me1nber retir
ing under t he normal form or L~nuity, that is, 
the benefit payable to him during his lifetime 
with the minimum return or his accumulated con
tributions at retirement, is determined by his 
3ervice and his av¥rage compensation. This 
benefit in the amount or X dollars a month has 
a value. When a retiring member elects t he 
survivor option, the monthly benefit is reduoed 
by the application of a factor which is based 
on the member's age and sex, and the age of 
the spouse. The resulting amow1t of monthly 
benefit payable to the member during his life
time with the same amount continued to the sur
viving spouse during her lifetime has the same 
value, at retirement, as the amount paid to the 
member under the normal form. 

"The factor which is applied has been calculated 
b~ us to refleot the actuarial tables and in
terest assumption approved by the Board . " 

As the result of the above~ it ia our view that under Section 
104.395, RSMo, whether an individual retires at five-sixths ot one 
percent or one percent, the individual will only receive the actu
arial equivalent of hio normal annuity which has previously been 
calculated by the actuary if he elects the option, and that the 
rights ot present members would not be infringed. It is, therefore, 
our opinion that those employees who are no longer employees ot the 
state. as referred to above, are eligible to make the election tor 
survivor's benefits under Section 104.395 , RSMo. 

Enclosure Op. No. 22 
Jl-26-71, Bode 

Yauro very truly, 

JOHN C. DAtWORTH 
At tot--ney General 
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