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(1) The Board or Probation and Pa
role is compelled by Section 195. 
220 to continue supervision over 
a person paroled from the State 
Department of Corrections who was 
convicted or selling, giving, or 

delivering a controlled substance for a period not less than the 
completion of the original sentence plus five years. (2) The 
Board of Probation and Parole is without authority pursuant to 
Section 195.220 to grant final release and issue a certificate 
of discharge pursuant to Section 549.275(2), RSMo 1969, to any 
person paroled from the Missouri Department of Corrections who 
was convicted of selling, giving, or delivering a controlled sub
stance before a period of not less than the completion of that per
son's original sentence plus five years. (3) An individual under 
supervision of the Board of Probation and Parole who was sentenced 
to the State Department of Corrections for selling, giving, or de
livering a controlled substance, is not to be given credit for pa
role time as time toward service or his term of imprisonment pur
suant to Section 549.275(1), RSMo 1969, and therefore, a person on 
parole from such a conviction must, on the revocation of the condi
tions or his parole, serve the remainder of the term set by the 
original sentence from which he was paroled. 
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This is in reply to your request for an opinion of this of
fice concerning the applicability of the recently enactedSection 
195.220; said section reads: 

"Notwithstanding Section 549.275, RSMo, if the 
board of probation and parole releases any per
son from a state penal institution who was con
victed of selling, givin~, or delivering a con
trolled substance as defined in this chapter, 
the period of parole shall be for not less than 
the completion of the original sentence plus 
five years . If, however, he is found to have 
violated the conditions of his parole, he shall 
be recommitted to confinement by the deoartment 
of corrections for the remainder of the term 
set by the original sentence from which he was 
paroled." 



Mr. Walter G. Sartorius 

Concerning the foregoing statute, you ask three questions: 

(1) "Is the Board compelled to continue super
vision for the plus 5 years mentioned in 
the Statute?" 

(2) "Have they [the board] lost their right to 
discharge people from parole supervision as 
set out in 549.275?" 

(3) "If they [the board] are compelled to keep 
an individual under supervision 5 years 
past his original sentence and the indivi
dual is revoked while he is serving this 
plus 5 years, how much time does he serve 
when he is returned to the Department of 
Corrections?" 

Our research leads us to conclude that: (1) the Board of Pro
bation and Parole is compelled by Section 195.220 to continue super
vision over a person paroled from the State Department of Corrections 
who was convicted of selling, giving, or delivering a controlled sub
stance for the five year period set out in that statute; (2) the Board 
of Probation and Parole is without authority pursuant to Section 
195.220 to grant final release and issue a certificate of discharge 
pursuant to Section 549.275(2), RSMo 1969, to any person paroled 
from the Missouri Department of Corrections who was convicted of 
selling, ~iving , or delivering a controlled substance before a 
period of not less than the completion of that person's original 
sentence plus five years; (3) an individual under supervision of 
the Board of Probation and Parole who was sentenced to the State 
Department of Corrections for selling, giving, or deliverin~ a con
trolled substance, is not to be given credit for parole time as 
time toward service of his term of imprisonment pursuant to Sec-
tion 549.275(1), RSMo, and therefore, a person on parole from such 
a conviction must, on the revocation of the conditions of his parole, 
serve the remainder of the term set by the original sentence from 
which he was paroled. 

Our conclusions are compelled in that Section 195.220, Senate 
Committee Substitute for House Committee Substitute for House Bill 
No. 69 of the 76th General Assembly, specifically sets out a period 
of parole which shall be for not less than the completion of the 
original sentence plus five years. Thus, if a person is convicted 
pursuant to Chapter 195 and committed to the Missouri Department 
of Corrections for a term of four years, and after two years is 
paroled by the Board of Probation and Parole the period of parole 
for such a person must be not less than two years, which would be 
his sentence in the Department of Corrections, plus five years. 
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Mr. Walter G. Sartorius 

Thus, the mandatory period during which the Board of Probation and 
Parole supervises the individual committed to the Department of 
Corrections pursuant to Chapter 195 in our hyoothetical would be 
a period of at least seven years. On revocation for violation of 
conditions of parole, the individuRl in our hypothetical must serve 
the remainder of the term, that of two years, set by the original 
sentence from which he was paroled. 

In relation to Section 195.220 you express the following 
concern: 

" ... However, the real concern is once an 
individual has completed his original sentence 
what does he have to loose by absconding from 
supervision durinp, the plus 5 because if he 
is revoked there is nothing left of his origi
nal sentence to serve in the Department of 
Corrections." 

It should be noted, however, that the provisions providin~ 
that time spent on parole shall be credited and deemed service of 
the term of imprisonment of Section 549.275(1) and Section 549.265 
(3), RSMo 1969, are statutory enactments, and do not derive from 
any right given by the Constitution of the State of Missouri. Ex 
parte Diehl (Spr.Ct.App. 1953) 255 S.W.2d 54. Thus, the legislature 
of the State of Missouri may abrogate this statutory right. Clearly, 
one does not have a constitutional right to a pardon or parole, 
State ex rel. Oliver v. Hunt (Mo. bane 1952) 247 S.W.2d 969, and 
the legislature is not constitutionally required to provide for pa
role. [For example, statutes failing to provide probation under 
certain federal narcotic laws have been held to be constitutional. 
See United States v. Del Toro (5th Cir. 1970) 426 F.2d 181; and 
United States v. Gudino (9th Cir. 1970) 432 F.2d 433.] 

The question then is whether a person once given parole must, 
constitutionally, have applied toward the running of his sentence 
time spent on parole. This question must be answered negatively. 

The rule generally applied is that a prisoner who is paroled 
may constitutionally be compelled to serve all of the time remain
ing on his sentence if he violates the conditions of his release. 
Zerbst v. Kidwell, 304 U.S. 359 (1928); Clark v. Blackwell (5th 
Cir. 1967) 374 F.2d 952; Van Horn v. Maguire (5th Cir. 1964) 328 
F.2d 585; Johnson v. Wilkinson (5th Cir. 1960) 279 F.2d 683; and 
Clifton v. Beto (S.D. Texas 1968) 298 P.Supn. 1384; aff'd. 411 
F.2d 1226. In the federal system statutes have been enacted which 
do not grant credit for time served on parole as time served on 
the sentence imposed where a parole or probation has been revoked. 
Title 18, Sections 4205 and 4207, U.S.C.A., state as follows: 
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Mr. Walter G. Sartorius 

"A warrant for the retakinR of any United States 
prisoner who has violated his parole, may be 
issued only by the Board of Parole or a member 
thereof and within the maximum term or terms 
for which he was sentenced. The unexpired term 
of imprisonment of any such prisoner shall be
gin to run from the date he is returned to the 
custody of the Attorney General under said war
rant, and the time the prisoner was on parole 
shall not diminish the term he wa s sentenced 
to serve." (emphasis ours) Section 4265 

"If such order of parole shall be revoked and 
the parole so terminated, the said prisoner 
may be required to serve all or any part of 
the remainder of the term for which he was 
sentenced." (emphasis ours) Section 4207 

These sections have been upheld, and the failure to grant 
credit for time served on parole has been fo und to be constitu
tional. Howard v. United States (8th Cir. 1960) 274 F.2d 100, 
cert. denied 363 U.S. 832; Postelwait v. Willingham (lOth Cir. 
!900) 365 F.2d 759; Howerton v. Rivers (D.C. Clr. 1963) 326 F.2d 
653. Thus, it is our conclusion that one released on parole has 
not had his constitutional rights violated by the failure to credit 
time served on parole as time toward his sentence. 

For a similar decision in Missouri see Ex parte Mounce (Mo . 
bane 1925) 269 S.W. 385 . In that case the court ruled, in con
struing Section 4158, Revised Statutes of Missouri 1919, that a 
statute may provide that a person's term of imprisonment is not 
reduced by the length of time that person is on judicial parole. 

You have also questioned the effect of the provision in Sec
tion 195.220 which adds an additional five years to the period of 
parole. Obviously, a due process question arises as to the length 
of time a state may have under its jurisdiction a person placed on 
parole. That the five year period set out in Section 195.220 is 
constitutional, reference should be had by analogy to Section 549. 
071, RSMo 1969. That section deals with judicial probation and in 
pertinent part reads as follows: 

"· .• In the case of a felony offense no pro
bation under this chapter shall be granted for 
a term of less than one year, and no probation 
shall be granted for a term of longer than five 
years . • • • " 
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Mr. Walter G. Sartorius 

[For a case discussing the distinction between probation and parole 
in Missouri see State v. Hicks (Mo . 1964) 376 S.W.2d 160.] 

By this statute, the court is given the authority to commit a 
person to probation for a period not longer than five years, ir
respective of the term of sentence . A similar statute, Title 18, 
Section 3651, U.S.C.A., has been interpreted to mean that a period 
of probation may exceed the maximum period of imprisonment to which 
a defendant mi ght have been sentenced. Driver v . United States (4th 
Cir. 1956) 232 F.2d 418; Mitchem v . United States (6th Cir. 1951) 
193 F.2d 55; Hollandsworth v. United States (4th Cir. 1929) 34 F.2d 
423; and United States v. Sumpter (S.D. Texas 1968) 287 F.Supp. 608. 
Thus, we conclude that the extension by Section 195.220 of the per
iod of parole for a len~th of time not less than the completion of 
the original sentence plus five years is constitutional and does not 
violate due process . 

CONCLUSION 

It is therefore the opinion of this office that: 

(1) The Board of Probation and Parole is compelled by Section 
195.220 to continue sunervision over a person paroled from the State 
Department of Corrections who was convicted of selling, giving, or 
delivering a controlled substance for a period not less than the 
completion of the original sentence plus five years. 

(2) The Board of Probation and Parole is without authority pur
suant to Section 195.220 to grant final release and issue a certi
ficate of discharge pursuant to Section 549.275(2), RSMo 1969, to 
any person paroled from the Missouri Department of Corrections who 
was convicted of selling, givin~, or delivering a controlled sub
stance before a period of not less than the completion of that per
son's original sentence plus five years. 

(3) An individual under supervision of the Board of Probation 
and Parole who was sentenced to the State Department of Corrections 
for selling, giving , or delivering a control l ed s ubstance, is not 
to be given credit for parole time as time towa rd service of his 
term of imprisonment pursuant to Section 549.275(1), RSMo 1969, and 
therefore, a person on parole from such a conviction must, on the 
revocation of the conditions of his parole, serve the remainder of 
the term set by the original sentence from which he was paroled. 
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Mr. Walter G. Sartorius 

'rhe fore~oin~ opinion, which I hereby approve, was prepared 
by my Assistant, Kenneth M. Romines. 
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