
LABOR: 
FEMALE LABOR: 

1 . Title VII of the Civil Ri~hts 
Act of 1964 barring discrimin~tory 
emnloyment practices with respect 

to woman workers has superseded Section 290.040, R~Mo 1969, limit
ing the hours of labor of women employed by employers subject to 
the provisions of the federal act. 2. Those emnloyers not cov
ered by the provisions of Title VTI of the Civil Ri~hts Act of 
1964 will remain subject to the maximum hours limitation of Sec
tion 290 .040, RSMo 1969, and the Division of Industrial Inspection 
will continue to have the resnonsibility of enforcement in accor
dance with Section 290.070, RSMo 1969. 

OPINION NO. 231 

November 11, 1971 

Honorable John D. Schneider 
Senator, District 14 
1185 Penhurst 
Florissant, Missouri 63033 

Dear Senator Schneider: 

FILED 
e1$1 

This is to acknowled~e receipt of your request for a formal 
opinion from this office which reads in part as follows: 

"I would aporeciate your rendering an oninion 
of the constitutionality of 290 . 040 RSMo re
strictin~ hours of employment by females in 
Missouri. 

* * * 
"If you should issue an opinion that Section 
290.040 RSMo is unconstitutional, do you be
lieve that the Missouri Division of Industrial 
Development would be relieved of enforcin~ this 
statute?" 

We will first consider the issue as to the constitutionality 
of the Missouri statute. In this regard, the p~ovisions of Sec
tion 290 . 040, RSMo 1969, are as follows: 

"1 . No female shall be emnloyed, permitted 
or suffered to work, manual or physical, in 
any manufacturin~, mechanical, or mercantile 
establishment, or factory, workshop, laundry, 
bakery, restaurant, or any place of amusement, 
or to do any stenographic or clerical work of 
any character in any of the diverse kinds of 
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establishments and nlaces of industry herein 
described, or by any person, firm or corpora
tion en~aged in any express or transoortation 
or public utility business, or by any common 
carrier, or by any public institution, incor
porated or unincorporated, in this state, 
more than nine hours durin~ any one day, or 
more than fifty-four hours during any one 
week; provided, that operators of cannin~ or 
packing plants in rural communities, or in 
cities of less than ten thousand inhabitants 
wherein perishable farm products are canned, 
or packed, shall be exempt from the provisions 
of this section for a number of days not to 
exceed ninety in any one year, and ooerators 
of floral establishments shall be exempted 
from the provisions of this section on certain 
holidays, namely: Mother's Day, Valentine's 
Day, Easter and Christmas and on occasions for 
funerals and weddin~s, not to exceed three days 
in any calendar week or a total of thirty days 
in any calendar year, and telephone comoanies 
shall be exemnt from the nine hours during any 
one day provision of this section. 

"2. Nothing in this section shall be construed 
to apply to telenhone comoanies serving under 
seven hundred fifty stations, or to telenhone 
companies in cases of emerp;ency." 

In addition to the above Missouri le~islation, Section 703(a) 
of Title VII of the Civil Rights Act of 196~ (~2 U.S.C., Section 
2000e-2a) provides: 

"(a) It shall be an unlawful employment prac
tice for an employer--

"(1) to fail or refuse to hire or to discharge 
any individual, or otherwise to discriminate 
against any individual with respect to his 
compensation, terms, conditions, or privile~es 
of employment, because of such individual's 
. . . sex, . . . or 

"(2) to limit, segregate, or classify his em
ployees in any way which would deprive or tend 
to deprive any individual of employment onpor
tunities or otherwise adversely affect his 
status as an employee, because of such indivi
dual's ... sex, ..• " 
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Section 703(e) of Title VII of the Civil Rights Act of 1964 
(42 U.S.C., Section 2000e-2e) also provjdes in part as follows: 

"Notwithstanding any other provision of this 
title, (1) it shall not be an unlawful employ
ment practice for an employer to hire and em
ploy employees, for an employment agency to 
classify, or refer for employment any indivi
dual, for a labor organizatjon to classify its 
membership or to classify or refer for employ
ment any individual, or for an employer, labor 
organization, or joint labor-management committee 
controlling apprenticeship or other training or 
retraining programs to admit or employ any in
dividual in any such program, on the basis of 
his religion, sex, or national origin in those 
certain instances where religion, sex, or na
tional origin is a bona fide occupational 
qualification reasonably necessary to the nor
mal operation of t hat particular business or 
enterprise, . " 

The provisions of the federal act are administered by the Equal 
Employment Opportunity Commission. On December 2, 1965, the Equal 
Employment Opportunity Commission promulgated "Guidelines on Dis
crimination Because of Sex," and Section 1604.1 (30 F.R. 14927) 
provides in part: 

"(b) The Commission believes that some state 
laws and regulations with respect to the em
ployment of women, although originally for 
valid protective reasons, have ceased to be 
relevant to our technology or to the expanding 
role of the woman worker in our economy . We 
shall continue to study the problems posed by 
these laws and regulations in particular factual 
contexts, and to cooperate with other appro
priate agencies in achieving a regulatory 
system more responsive to the demands of eq ual 
opportunity in employment. 

"(c) The Commission does not believe that Con
gress intended to disturb such laws and regu
lations which are intended to, and have the 
effect of, protecting women against exploita
tion and hazard. Accordin~ly, the Commission 
will consider limitations or prohibitions im
posed by such state laws or regulations as a 
basis for application of the bona fide occupa
tional qualification exception. However, in 
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cases where the clear effect of a law in cur
rent circumstances is not to protect women but 
to subject them to discrimination, the law will 
not be considered a justification for discrimina-
tion. • . . 11 

In Missouri Attorney General Opinion No. 45, Walsh, 1-31-67, 
it was held that laws relating to female labor, Section 290.040, RSMo, 
and the related special treatment laws, Sections 292.040, 293 . 060 
and 564.680, RSMo, were not inconsistent with the Federal Civil Rights 
Act of 1964 and not invalidated. The opinion quoted extensively 
from the EEOC Guidelines on Discrimination Because of Sex and con
cluded that the Equal Employment Opportunity Commission recognized 
the validity of state protective legislation. It was further con
cluded that the Missouri statutes had been enacted for the public 
interest, specifically the protection of the working woman, and that 
they were a bona fide occupational qualification falling within the 
exception to the general prohibition of discrimination against women 
in hiring by sex as set forth in the Civil Rights Act of 1964. 

On August 19, 1969, the Equal Employment Opportunity Commission 
amended its Guidelines and Section 1604.1 (34 F.R. 13368) now pro
vides, in part, as follows: 

"(b) (1) Many States have enacted laws or promul
gated administrative regulations with respect 
to the employment of females. Among these laws 
are those which prohibit or limit the employ
ment of females, e.g., the employment of females 
in certain occupations, in jobs requiring the 
lifting or carryin~ of weights exceeding certain 
prescribed limits, during certain hours of the 
night, or for more than a specified number of 
hours per day or per week. 

"(2) The Commission believes that such state 
laws and regulations, although originally promul
gated for the purpose of protecting females, 
have ceased to be relevant to our technology 
or to the expandin~ role of the female worker 
in our economy. The Commission has found that 
such laws and regulations do not take into ac
count the capacitjes, preferences, and abilities 
of individual females and tend to discriminate 
rather than protect. Accordingly, the Commis 
sion has concluded that such laws and re~ula
tions conflict with Title Vrr<)f the Civ 1 Rights 
Act of 1964 and will not be considered a defense 
to an otherwise established unlawful employment 
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tractice or as a basis for the apolication of 
he bona fide occuoational gualiflcation exception." 

(Emphasis ours) · 

As a result of the above amended Guidelines, the reliance of 
the Missouri Attorney General Opinion No. 45, Walsh, 1-31-67, upon 
the previous Guidelines is no lon~er good authority and the opinion 
is being withdrawn. In addition, since the Walsh opinion was is
sued, several federal courts have ruled on similar legislation con
cerning this subject. 

In Rosenfeld v. Southern Pacific Company, 293 F.Supp. 1219 
(C.D. Cal. 1968), it was held that the California Hours and Wage 
legislation, regulating hours and conditions of employment for wo
men, did not create a bona fide occuoational qualification within 
the meaning of the Civil Rights Act, but discriminated against wo
men on account of sex. The court further found that the legisla
tion was void and of no effect, as being contrary to the supremacy 
clause of the federal constitution . 

A similar view was followed in Richards v. Griffith Rubber 
Mills, 300 F.Supp. 338 (D. Ore . 1969). Here, it was held that an 
employer, in refusing to give a female employee a position as a 
press operator, violated equal employment provisions of the Civil 
Rights Act, even though it did so in good faith reliance on a manu
facturing order of a state wage and hour commission prohibiting an 
employer from requirin~ a female employee to lift or carry any ob
ject weighing in excess of thirty pounds. The court indicated that 
the law no longer permitted employers or the states to deal with 
women as a class in relation to employment, and that while the 
particular state regulation might be reasonable under the Equal 
Protection Clause, it was no longer permitted under the supremacy 
clause in the Civil Rights Act. 

In Bowe v. Colgate-Palmolive Company, 416 F.2d 711 (7th Cir. 
1969), it was held that a seniority system permitting men to bid 
for jobs plant wide but restricting women to jobs not requirin~ 
lifting more than thirty-five pounds violated the Civil Rights Act. 
The Circuit Court of Appeals reversed the District Court on this 
issue. The District Court relied on the exception permitting dis
crimination in hiring by sex where sex is a bona fide occupational 
qualification and Section 2000e-7 which states that the act shall 
not be deemed to relieve those covered under it from any liability 
imposed by state law, except where such law would require the doing 
of any act which would be an unlawful emnloyment practice. The 
language of the Court of Appeals on page 716 was as follows: 

" ... Thus, the court succumbed to the erron
eous argument that state laws settinp, weight 
lifting restrictions on women were not affected 
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by Title VII. While we agree with the court's 
noting of the EEOC's statement that it cannot 
be assumed that Con~ress intended to strike 
down all such state le~islatton , we also ob
serve that that statement was presented to 
the court out of its prooer context ...• " 

The court then quoted extensively from the EEOC's revised 
Guidelines in August of 1969 and concluded in effect that most of 
the state limits were enacted many years a~o and would be considered 
unreasonable in light of the avera~e physical development, strength 
and stamina of most modern American women; and that individual qua
lifications and characteristics should be considered. 

In Weeks v. Southern Bell Telephone & Telegraph Company, 408 
F.2d 228 (5th Cir. 1969) , It was held that a telephone and tele-
graph company which denied a switchman's job to an applicant because 
she was a woman, failed to meet the burden of proving that the switch
man's position came within the exception to the ~eneral prohibition 
where sex is a bona fide occupational qualification reasonably neces
sary to normal operation of a particular business or enterprise. The 
court said that the legislative history of the Civil Rights Act in
dicated that the bona fide occupational qualifications exception 
was intended to be narrowly construed (emphasis ours). 

In the companion cases of Caterpillar Tractor Co. v . Grabiec 
and Illinois Bell Telephone Company v. Grabiec, 317 F.Supp. 1304 
(S.D. Ill. 1970) , it was held that the Illinois Female Employment 
Act was in conflict with Title VII of the Federal Civil Rights Act 
of 1964, insofar as the Illinois law purported to restrict the hours 
of labor by female employees and was void and not enforceable as to 
the plaintiff. The reasoning was based on the supremacy clause of 
the United States Constitution. 

In Ridinger v. General Motors Corporation, 325 F.Supp. 1089 
(S.D. Ohio 1971) female employees contended that the General Motors 
Corporation had discriminated against them and classified them on 
the basis of sex with the result that they had been denied employ
ment opportunities whi ch were extended to males, such as Saturday 
and Sunday overtime work and better paying jobs. This contention 
was not denied by the General Motor Corporation, but it contended 
that its action was compelled by the Ohio statutes regulating and 
restricting female employment and that these statutes were valid. 
The District Court held that the Ohio statutes which precluded 
females from holding certain jobs and from receiving other employ
ment benefits such as overtime pay which was available to men solely 
on the basis of the stereotyped characterization , as to the capa
bilities of women without reference to individual capacities of 
individual employees did not establish bona fide occupational quali
fications within the meaning of Title VII of the Civil Rights Act 
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of 1964. Therefore, the Ohio statutes were invalid because they 
were in conflict with and frustrated the policy and purpose of 
Title VII of the Civil Ri~hts Act of 1964. 

In the recent case of Phillips v. Mart1n Marietta Corp. decided 
by the United States Supreme Court on January 25, 1971, and reported 
at 39 U. S. Law Week 4060, the Supreme Court reversed the Fifth 
Circuit Court of Appeals and held that an employer was improperly 
granted summary judgment in an action under Title VII of the Civil 
Rights Act of 1964 by a woman with pre-school aged children, who 
alleged she was denied employment because of her sex since Section 
703(a) of the Act did not permit one hiring policy for women with 
pre-school aged children and another for men with such children. 
The court further held that the existence of such conflicting family 
obligations, if demonstrably more relevant to job performance for 
a woman than for a man, could arRuably be a basis for distinction 
under Section 703(e) of the Act, but the record was inadequate to 
determine whether the conditioning question was a bona fide occu
pational qualification. The court then remanded the case back to 
the Fifth Circuit Court of Appeals. 

Since the Martin Marietta Corp. case was decided, it was held 
in Garneau v. Raytheon Company , 323 F .Supp. 391 (D . Mass. 1971) that 
a Massachusetts statute prohibiting female employees from working 
more than nine hours in any one day and not more than forty - eight 
hours in any one week was unenforceable because of a direct con
flict with the equal employment provisions of the Civil Rights Act 
of 1964. 

Similarly in Kober v. Westinghouse Electric Corporation, 325 
F.Supp. 467 (W.D. Penn. 1971), it was held that the provisions of 
Pennsylvania Women's Labor Law of 1913, insofar as it regulated 
hours of employment of females was in conflict with the Civil 
Rights Act of 1964 and the federal legislation prevailed under 
the supremacy clause of the federal constitution. It was further 
pointed out that reliance on the Pennsylvania statute limiting 
the number of hours women could work did not create a bona fide 
occupational qualification within the meaning of the Civil Rights 
Act of 1964 and did not justify an employer's failure to promote 
a female, who could not have performed the job without causing an 
employer to violate the Pennsylvania Women's Labor Law. 

It has also recently been held in General Elect ric v. Young 
decided on June 2, 1971, 3 FEP Cases 560 ( W.D. Ky. 1971) , that 
as between Title VII of the Civil Rights Act of 1964 and Kentucky 
legislation limiting the number of hours women may work, the federal 
law enacted by Congress must prevail under the supremacy clause of 
the federal constitution. 
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Finally, in the case of Vo~el v . Trans World Airlines, 
F. Supp. (W.O. Mo. 1970), the following comment was made by 
the U. S . District Court for the Western District of Missouri on 
page 6 of its opinion: 

"In the light of current federal standards, 
substantial doubt is cast on the continuing 
validity of Section 290.040 RSMo, on which, it 
is stipulated, defendant formerly placed 'good 
faith reliance . ' The statute clearly puroorts 
to place industry-wide prohibitions on the over
time working of women. It is now well- settled 
that industry-wide exclusions of employment op
portunity for women are not in accordance with 
current federal standards ..• . " 

Thereafter on May 10, 1971, the court subsequently amended its 
opinion and page 20 of its opinion now reads as follows: 

" ..• Insofar as § 290.040 RSMo would compel 
defendant to uniformly deny women employees 
the right to work in excess of 54 hours weekly, 
it is invalid and provided no defense to this 
action. . . . " 

In addition to the above court decisions, the Attorneys General of 
Oklahoma, Michigan, North and South Dakota, Pennsylvania , Washington , 
and Wisconsin have held that their state laws limiting the working 
hours of women have been superseded by the federal legislation. 

As a result of the above, it is our view that Section 290.040, 
RSMo 1969, which regulates the hours of labor of female employees 
on a broad industry-wide basis is in irreconcilable conflict with 
Title VII of the Civil Rights Act of 1964 (42 u.s.c . , Sections 
2000e-2000e- 15). When such conflict exists it is a fundamental 
principle of constitutional law based on the supremacy clause of 
the United States Constitution (Article VI, Clause 2) that the 
fede r al act will prevail over the state act to the extent that it 
preempts it. Gibbons v. Ogden, 9 Wheat. 1, 6 L.Ed.23 (1824)· 
Cooper v. Aaron, 358 U.S . 1, 78 S.Ct. 1401, 3 L. Ed.2d 5 (195B). 
It is s ubmitted the conflict is readily apparent. Section 703(a) 
of the federal statute expresses a prohibition against any employ
ment practice which discriminates against employees with respe ct to 
compensation, terms, conditions and privileges of employmen t because 
of their sex . Whereas under Section 290.040, RSMo 1969, a Missouri 
employer in the industries enumerated must not permit a woman to 
work longer than nine hours a day or fifty-four hours a we ek. Con
sequently, a woman is denied the same rights to overtime compensa
tion as her male counterpart and the limitation on the number of 
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hours a woman may work could prevent the promotion of women to super
visory positions which mi~ht require longer hours than state law 
permits , each of which would be in direct violation of the federal 
act. In addition, while Section 703(e) of the federal statute (42 
U.S.C., Section 2000e-2e) permits discrimination in hiring where sex 
is a bona fide occupational qualification reasonably necessary to 
the normal operation of that particular business or enterprise the 
Missouri statute is designed to cover women as a class and does not 
apply to women employees on an individual basis. Under such cir
cumstances, it is our view that the Missouri statute does not con
stitute a bona fide occupational qualification within the meaning 
of the federal act. Therefore, it is our opinion that the provi
sions of Title VII of the Civil Rights Act of 1964 barring discrim
inatory employment practices with respect to woman workers have 
superseded Section 290.040, RSMo 1969, limiting the hours of labor 
of women employed by "employers" subject to said act. 

We will next consider the issue raised in your opinion request 
as to the enforcement of Section 290.040, RSMo 1969. In this re
gard, Section 290.070, RSMo 1969, provides that the Director of the 
Division of Industrial Inspection of the Department of Labor and In
dustrial Relations shall be charged with the enforcement of the pro
visions of Section 290.040, RSMo 1969, and the prosecution of all 
violations thereof. 

Section 70l(b) of the federal act (42 U.S.C., Section 2000e
(b)) defines the term "employer" as follows: 

"The term 'employer' means a person engaged in 
an industry affecting commerce who has twenty
five or more employees for each working day 
in each of twenty or more calendar weeks in the 
current or preceding calendar year, and any agent 
of such a person, but such term does not include 
(1) the United States, a corporation whol ly owned 
by the Government of the United States , an Indian 
tribe, or a State or political subdivision there
of, (2) a bona fide private membership club 
(other than a labor organization) which is ex
empt from taxation under section 50l(c) of the 
Internal Revenue Code of 1954 [26 § 50l(c)]: 

II . . . 
As a result of the above, it should be noted that Title VII 

of the Civil Rights Act of 1964 does not cover all employers. In 
general, Section 70l(b) of the federal act (42 U.S.C., Section 
2000e- (b)) defines coverage to include employers engaged in inter
state commerce with twenty-five or more employees for each working 
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day in each of twenty or more calendar weeks of the year . It is 
evident, however, that Con~ress did not intend to occupy the en
tire field. Section 110~ of Title XI of the Civil Rights Act of 
196~ (~2 U.S.C., Section 2000h- ~) provides as follows: 

"Nothing contained in any title of this Act 
shall be construed as indicatin~ an intent on 
the part of Con~ress to occun.y the field in which 
any such title operates to the exclusion of 
State laws on the same subject matter, nor shall 
any provision of this Act be construed as in
validatin~ any provision of State law unless 
such provision is inconsistent with any of the 
purposes of this Act, or any provision thereof." 

Section 708 of Ti tle VII of the Civil Rirhts Act of 196~ (~2 
U.S.C. , Section 2000e-7) also provides as follows: 

"Nothinp; in this title shall be deemed to ex
empt or relieve any person from any liability, 
duty, penalty, or punishment provided by any 
present or fu ture law of any State or political 
subdivision of a State, other than any such law 
which purports to require or permit the doin~ 
of any act which would be an unlawful employ
ment practice under this title . " 

It is submitted that the fore~oing statutory provisions acknow
ledge state regulatory power where the state law on the subject is 
not inconsistent with the federal law . Thus, the federal law pre
empts and will prevail over Section 290.0~0, RSMo 1969 , to the ex
tent that it covers a particular Missouri employer . In this re~ard , 
there is authority for the proposition that the principal test for 
the application of the supremacy doctrine is presence of actual or 
potential conflict. Under such circumstances, a state law clearly 
conflicts with a federal statute when a person incurs the penalties 
of one by obeying the other. Southern Railway Com any v . Reid, 222 
U.S. ~2~ , 32 S.Ct. 1~0, 56 L.Ed. 257 1912 . However, obedience to 
Section 290 . 040, RSMo 1969, by Missouri employers who are not em
ployers as defined in Section 70l(b) , supra, would not subject them 
to federal sanctions as there is no clear colliston between the 
state and federal law as applied to them. Kesler v. Department of 
Public Safety, 369 U.S . 153, 82 S.Ct . 807, 7 L . Ed.2d 641 (1962) . 
Therefore, it is our o·pinion that those employers not covered by 
the federal act will remain subject to the maximum hours limita
tions of Section 290.0~0, RSMo 1969 , and the Division of Industrial 
Inspection will have the responsibility of enfor cement in accordance 
with Section 290.070, RSMo 1969. 
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In reaching the fore~oin~ conclusions, we are not unmindful o f 
a chivalrous and paternalistic attjtude toward women in our society . 
Fortunately, traditional courtesies have ne1ther been required nor 
prohibited by federal or state statute. Therefore, without sug~est
in~ that chivalry is dead, we simply no lon~er hold to Shakespeare's 
immortal phrase "Frailty thy name is woman." (Hamlet, Act I, Scene 2, 
line 146). Instead we adopt the words of Tennyson (The Princess, 
Stanza 7, line 243): 

"The woman's cause is man's. 
together; dwarf'd or ~odlike, 
she be small, slight-natured, 
shall men grow?" 

CONCLUSION 

They rise or sink 
bond or free, if 
miserable, how 

The opinion of this office is as follows: 

1. Title VII of the Civil Rights Act of 1964 barring discrimi
natory employment practices with respect to woman workers has super
seded Section 290 . 040, RSMo 1969, limitin~ the hours of labor of 
women employed by employers subject to the provisions of the federal 
act. 

2. Those employers not covered by the provisions of Title VII 
of the Civil Rights Act of 1964 will remain subject to the maximum 
hours limitation of Section 290.040, RSMo 1969, and the Division 
of Industrial Inspection will continue to have the responsibility 
of enforcement in accordance with Section 290.070, RSMo 1969. 

The foregoing opinion, which I hereby approve, was prepared 
by my Assistant, B. J. Jones. 

Yours very truly, 

'). L.- I 0--fl...J:R 
JOHN C. DANFORTH 
Attorney General 
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