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This is in response to your opinion request of April 19, 1965, 
which inquires as follows: 

"May I please have your opinion under Section 
221.230 as to the method or basis of deter
mining the amount of compensation to be paid 
by one county to a nother f or t he keeping of 
a prisoner. 

"Would such compensation be based on the actual 
cost incurred or may it be some arbitrary fee 
greater tha n such actual cost, and if so, who 
may determine the amount in reasonableness of 
such fee. 

"Also, under the eame statute_, what financial 
responsibility would there be upon Pettis County 
in the event a Pettis county prisoner in custody 
in the jail of another county caused damage to 
the property of such other county . 11 

The Section cited in your first question, Sec tion 221 .230, 
RSMo 1959, states: 

"It shall be lawful for the sheriff of any 
county of this state, when there shall appear 
to be no jail, or where the jail of such county 
shall be insufficient, to commit any person or 
persons in his custody, either on civil or 
criminal p~ocess, to the nearest jail of some 
other county; and it is hereby made the duty 
of the sheriff or keeper of the j ail of said 
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county t o receive such person or persons, so 
committed as a foresaid, and him, her or them 
safely keep~ subject to the order or orders 
of t he judge of the court for the county from 
whence: said prisoner was brought. 11 

This Section makes it lawful for a sheriff of any county 
to commit persons to the nearest jail of some other county and 
also imposes upon the sheriff or keeper of the jail of the other 
county the duty to r eceive the committed person. This Section 
does not set out the manner of payment or the method of deter
mining the amount to be paid for the board of such person. 

The manner of payment of the expenses incurred by the com
mitment of a person in another county is provided by Section 
221 . 260, RSMo 1959, which states: 

ui n all cases where a person is committed from 
another county f or a criminal offense under this 
chapter, such county, or the prisoner, or the 
sta te, shall pay the expenses, in the same man
ner as if the commitment had been in the county 
where the offense was committed; and in civil 
suits.? the plaintiff or defendant, or the pris-

. on~~9 ehall pay the expenses, in the same manner 
as if the imprisonment had taken place in the 
county where the suit commenced." 

Section 221 . 090, paragranh 1, which follows, provides the means 
of determining the cost of boarding prisoners in Class 3 or 4 
counties , which contain the nearest jails to Pettis County: 

11 1. In each county of the third or fourth 
class, the sheriff shall furnish wholesome 
food to each prisoner confined in the county 
jail . At the end of each month, he shall sub-
mit to the county court a statement supported 
by his a f fidavit, of the actual cost incurred 
by him in the bQarding of prisoners, together 
with the names of the prisoners, and the number 
of days each spent in jail. The county court 
shall audit the statement and draw a warrant 
on the county treasury payable to the sheriff 
for the actual and necessary cost. 11 [Emphasis 
ours.] 

The method of ascertaining costs of boarding prisoners has 
therefore been legislatively determined and may not be an arbi
trary figure. 
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For your further cla r i f i ca t ion, I am enclosing copies of 
opinions issued by this office, each of which are relative to 
Section 221 . 090 a nd are as follows : (1) to Alden S. Lance, da ted 
October 12, 1964; (2) to John Hosmer, dated December 20, 1954; and 
(3) to D. R. Jennings, da t ed March 10, 1952. 

The answer to your first quest ion is that Section 221 . 090 pro
vides the method of determining the amount to be paid for the board
ing of prisoner s in the j ail of another county in counties of the 
thi rd and fourth cla s s. 

In a nswer to the sec ond part of your inquiry, Section 221.230 
doe s not i mpose a ny l i ability upon Pettis County for the tortious 
ac ts of a Pettis County prisoner confined in the jail of a nother 
county . A county is i mmune from tort liability inasmuch as it is 
formed for the sole purpose of exercising purely governmenta l powers 
and i s not liable in damages for either non- exercise or improper 
exerci se of such powers by persons charged with the execution there
of, in the absence of a sta t ut e expressly imposing such liability. 
Such wa s the rule of Cull or v . Jackson Tp., Putnam County, 249 
s.w. 2d 393 . Thi s rul e was reiterated in 1963 by the SuQreme Court 
of Missour·i in Lloyd v . Garren, 366 S .W. 2.g 341, l.c . 346, thus: 

11 Whil e the County of Wayne , as such, is not 
named a party t o t his suit i t is clear that 
a judgmen~ for damages against the defendants 
in t heir officia l capacit ies as the judges of 
the County Court of Wayne County would have no 
efficacy or purpose unless it be to place plain
tiffs in position t o obt a i n money for damages 
from the treasury of Wayne County. If Wayne 
County had bee n sued as a party for damages for 
i ts act of having the fence torn down there 
could ha ve been no judgment for damages rendered 
aga inst it because of i t s immunity from tort 
liability a s a subdivision of the s t ate. See, 
Cullor v . J ackson Tp., Put nam County, Mo., 249 
s.w. 2d 393; Sta t e ex rel. Stat e Park Bd. v . 
Tate , 365 Mo . 1213, 295 S .W. 2d 167, 59 A.L. R. 
2d 933; Reed v . Howell County, 125 Mo . 58 , 28 
s.w. 177 . The immunity from tort liability of 
the county a s a subdivision of the state neces 
sarily extends t o the members of the county court 
when sued solely in their representative capaci 
ties . See Ga s Service Co . v. Morris, Mo . 353 
S oW o 2d 645 • II 

Although Section 221 . 260, supra, indicates t he possible lia
bility of the t ransmitting county for t he costs of commitment and 
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uses the language "shall pay the expenses," it cannot be logically 
concluded that the said county is subjected to any legal liability 
for the acts of a prisoner causing damage to the property of the 
county where the prisoner is held in jail. Such items of damage 
are chargeable solely to the tortfeasor and are not dependent upon 
the cause for which he is confined. 

CONCLUSION 

It is the opinion of this office that the expenses of a sheriff 
or jailkeeper of another county of the third or fourth class for the 
boarding of prisoners from Pettis County pursuant to Section 221.230, 
RSMo 1959, may not be arbitrary and must be in conformance to the ex
press provisions of Section 221.090, RSMo 1959, which limits such ex
penses to the actual and necessary costs incurred. 

It is further the opinion of this office that Pettis County 
has no legal responsibility for damage caused by the tortious 
acts of a prisoner from Pettis County confined in a jail of another 
county. 

The foregoing opinion, which I hereby approve, was prepared by 
my Assistant, John c. Klaffenbach. 

Very truly yours, 

Enclosures (3) 


