AGRICULTURE: Potash producers and.other suppliers of unmixed
FERTILIZER: fertilizer materials who sell those materials to
DISTRIBUTORS: a distributor registered under Sections 266,290
, through 266.350, RSMo Cum. Supp. 1957, but who
make deliveries of those fertilizer materials to
"blenders" or ultimate consumers on orders placed
with such a distributor are not to be considered

distributors within the provisions of Sections
266.290 through 266.350, RSMo Cum. Supp. 1957.

May 1, 1959

FILED

Mr., J. H. Longwell, Director

Missouri A%rieulturgl Experiment Station
Division of Agricultural Secience
University of Missourl

Columbia, Missouri

Dear Mr. Longwell:

This is in response to your letter of Aprii 1, 1959, in
which you make a request as follows:

"We will appreciate your opinion concerning
the interpretation of the Missourli Ferti-
lizer Law of 1953, Section 266.290, para-
graph (2) and Section 266,300,

"Potash producers and some other suppliers
of unmixed fertilizer materials at present
are offering such materials for sale only

to distributors who hold permits which have
been lssued by the Director in compliance
with provisions of Section 266,300, The
producers do not hold permits. In many in-
stances the materials which are sold by pro-
ducers to distributors are shipped by the
producer directly to non-reglastered dealers
in Missourl who sell direetly to farmers.
The materials are billed to the registered
distributora whe report the shipments and
pay the fees in compliance with Sectilon
266.320., The distributors do not handle the
materials but act essentially as brokers '
between the producer and the dealers. The
nmaterials are shipped into the state in bage
or bulk under the label and guarantee of the
producer,



"Until about two years &go subataﬂtially all
unmized fertilizeér materials were shipped
directly from the producer to the dist ribu-
 tor, 'The distributor either used these nie-
" terials in mixed fertilizers whiech were sold
under the name and guarantee of the distribue
tor or were raﬂaldxasvatraight materialé. The
; ¥ - 8 has developed in recent
 extenglve wvalopment of
,ﬁice, blending, conslate
3 by a relatively small
community, who mixes ma«
‘v;;,viaual farmers.,

“1 am of nhn~apin1@n that under these condi
tions the producer becomés a dlstributor
. under the terms of the law and shgulé be re-
'quired ‘to 1 giuter a3 8 distributer.

Section 266, 290 El 2}, ﬁSMn Cum. Supp, 195?, reads as

followss

"The rellcwing words, terms, and4phrases,
when used in sections 266,290 to 266.350
have the meanings asoribed to them in this
- segtion, emaapt where the context clearly
~indicates a different meanings

"{1) *Vwrs_nﬁ 1neludes individuals, part-

nerships, as ocigtions, firms corporations,
. estates, trusts, rescelvers, or trustees ap-

pointed by any state or federal court,

"{2) By tﬁibah'a’ meana any person who
imporis, consigns, sfures, produces
oy compounds ferﬁilizer, or offers for
sale, selln, barters, or otherwise supplies
fertilizers for consumption or use in this
state; provided that this term shall not
apply to any person who pulchases ferti-
lizer from a distributor registered undar
sections 266,200 to 266,350 and which
fertilizer has been once gold in e@mpliv
ance with sections 266,290 to 266.350."

Section 266.360, RSMo Cum. Supp. 19573 reads as follows:

-




Mr. J. H. Eengwall.

16 uhall be unlawful for any diatributor te
sell, offer for sale or expose for sale for
congumption or use in this etate any ferti.
lizer without first seouring & permit from
the divector. S$Sueh permit shall expire on
the thirtieth day of June of year, Ap«
plication for such permit ahsll ha on forma
furniahad by the direater.,l, q” _

- g,'iij;“fng our conclusion we firat wish to bring to your
attention the purpose of this law which is set forth above in
SQcﬁi@n 266,300, You will observe that it is unlawful for any

butor to sell, offer for sale or expose for sale for
i uge in this state any fertilizer without Tivst

J@CUring & pernit from the director, It 18 our belief that
the words "for consumption or use" were intended to be restric-
tive as & part of the definition of the term "distributor”,

You will observe throughout Sections 266, 4290 ‘through 266.350
that these words "for eansumptien or use’ are used frequently
as a means of expresair pnngasa for which the fertilizers
were sold by the distrit utor, Black's Law Diotionary, 4th
Edition, defines consumption as an act op process of eonsuming;
waste; decay; destruction; and using Up of anything as food,
heat or time. It cltes several cages in support thereof, We
belleve that the cases which have attempted to define consump-
tion or use demonatrate that those terms mean that final or
ultimate purpose to which the goods are intended to be put.
Therefore, it would eppear that a distributor ie a person who
sells or otherwlse supplies fertilizers t¢ a person who intends
to utilize thome fertilizers ultimately and For the purposes for
which they are intended, i.,e,, incressed plant growth, etc. It
is our view that the person who sc disposes of the fertilizer in
this State is a distributor, and it would make no difference if

‘the fertilizer were to be shipped Qireckly to the farmer by the
- producer or if it were shipped by the producer to the distribu-

tor and then by the distributor to the ultimate consumer so long
as the ultimate consumer makes his purehaae from the distributor.

The Fertilizer Act would appear to be based upon a situas
tiocn in which there exists those persons commonly noted as dis-
tributors and those persons commonly noted as producers. We do
not believe that it was intended that those persong who are
normally coneidered producers be registered as distributors,
even though those producers make deliveries directly to a con-
sumer on orders placed with & distributor. O©Of course a producer



Mr. J. H. &ongwn;l

who sells directly to the consumer would be a dlstributor and
would be required to be licensed under this Act. It 1s conw
ceivable that in gome cireumstances the peracn whom you desige
nate as a blender might be donsidered a distributor 1ff that
blender 1s the one who gells to the ultimate consumer, However,
becaus¢ of the proviso in the definition of the term distributar,
this blender would not be subject to the terms of this Aet when
he malces his purchages from & distributor reglstered under the
sectiann ef this Aok,

@haretare, it 13 the epinien of thia offlce that pataﬁh
producers and other suppliers of unmixed fertilizer materials
who sell those materials to @& dlstributor registered under
Sections 266,890 through 266,350, REMo Cum. Supp. 1957, but
who make deliveries of those fertilizer materials to "blenders"
or ultimate consumers on orders placed with such a distributor
are not to be coneldered distributors within the provisions of
Sections 266.290 threugh 266.350, R&Ea Cum. Supp. 1957.

Therfaragoing Qpinion. which I hereby approve, was pre-
pared by my Asslstant, James B, Slusher.

Yours very truly,

JOHN M, DALTON
Attorney General

JB3:ime



