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UTING ATTORNEYS: In, proteedings contemplated byChapler 202,  RSMo
LT T 1949, "no. speeific-dutles placed Gpon prosecuting
attorneys to prepare initial papers seeking commitment of persons to |
State hqspitals, except under Sec. 202,710, RSMo 1949, providing for :
initiating of criminal sexual psychopath hearings. In other cases, pro- |
secuting attorneys' interest must stem from interest of county and State |
and their services must be reserved to protect such interests. 7
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Honorable Patrick O, Free
Prosecuting Attorney
Oregon County
Thayer, Missourl

B&M 31!’: . o L R u ;-‘*( 1 /Q,J..m[ _“-,‘
This opinion is rendered in reply to your request readingias E
followa: '

W0 PROSLS

FILED

"As Prosecuting Attorney of Oregon County, I
am often called upon to prepare all of the
proceedings in Probate Cpurt to have people
declared insane and also to prepare bdboth
Voluntary and Involuntary Commitments %o
Mental Institubtions, both publie and private.

"I have performed these services free gratis
as Progecuting Attorney whether there was crime
involved or not.

"I would therefore appreciate an opinion from
your office regarding whether or not it is
the duty of the Prosecuting Attorney of a

. County of the 4th class to prepare all insan-
ity proceedings and hospitalization ¢commit-
ments both in cases involving cerime and not
involving erime,"”

Sections 56.010 to 56.620, RSMo 1949, as amended, pertain to
prosecuting attorneys generally over the State, and such offielal
in a fourth class county is governed by the statutes cited. Atten~-
tion is directed to applieable provisions thereof. '

Section 56.060, RSMo 1949, provides, in part, as follows:

"The prosecuting attorneys shall commence and
prosecute all civil and criminal actions in
their respective counties in which the county
or state may be concerned, defend all suits
against the state or county, and prosecute
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"Popfeited recognizances and agtions for the
recovery of debts, fines, penalties and for-

,_feitgrgh acoruing to the state or county;
e S i

,8@&&1@5 éé;QTQ, R8Mo 1949, provides, in part, as follows:

"He shall prosecute or defend, as the case may
 requive, #l1l oivil sults in which the county
~1is interested, represent generally the county
- in 81l mattars of law, investigate all olaim

against the county, draw all eontracts relating

to the business of the county, and shall glve
his eopinion, without fee, in matters of law in
which the county is interested, and in writing
when demanded, to the county court, or ang
udge thereof, exoept in counties in whic

n

 there may be & county oounselor. * *® "
Section 56,080, RSMo 1949, prnvidea'as_félioﬁsz

"In 831 orimingl

cases where any person or per-
brought up on writs of habeas corpus
before a judge of any court of record, it
shall be the duty of such attorney to attend
upon the hearing of such application on be=
half of the state.” e

Section 56.090, R3Mo 1949, provides as follows:

"No magistrate or judge of a court of record
having jurisdiction shall allow any auch
cases as are alluded to in sections 56.0T0
and 56,080 to be tried before him, unless
the prosecuting attorney shall be present,
or somé one properly qualified to prosecute
for him; and it shall be the duty of any
magistrate, before tryin% such cases as are
alluded to in sections 56.070 and 56,080,
to,g%ve due notice to the prosecuting attor-
ney. o

Section 56,100, RSMo 1949, provides as follows:
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“The pronaeutins &ttarngy shall, witheut ree,
give his opinion to any magistrate court,
and to any county court, or to any Judge
© thereof, if required, on any queation of law
in any eriminal case, or other case in which
the state or county is. eaneezneﬁ, pending
, before such aaurt or af:iaer. L .
. Sections 56.060 to 56 100, RSMo 1949, quoted abwe, clearly
disclose the. genersl dutles of the prosssuting attorney in repre-
senting the state and ¢aunty where 1nbereata of either political
body are eenaerned., :

We now eonsider wheﬁher cam@etenay prﬂeeedings under general
or mpecial statutes are such as to create.a state or ecounty inter.
est requiring a proseguting attorney to hold himself available to
render servioea %e the atate or county in guch proceedings.

In state ex ral. E@mﬁy Ve Hbltkamp, 330 Mo. 608, 51 S.W.(2d)
13, the Supreme Court of Missouri alluded to the character of a .
%unaagaproaeeding in the followins 1ansuase found at 330 Mo. 608,
48

"& 1unacy’praaeeding 18 a eivil, as distin—
gulshed from a criminal, proceeding; yet it
is 8 prmceeeding in personam by the State;
the publiec 1s intarested in the welfare of
the perﬂon alleged to be ‘insane."

In State ex rel. Wilkerson v. Skinker, 344 Mo, 359, 126 S.W.
(2d) 1156, the Supreme Court of Missourl described lunaey proceed-
ings in the fcllowing language found at 344 Mo. 359, l.e. 370,371:

"But 1t is also true that in these lunaecy pro-
ceedings, the State, as parens patriale--the
community--gociety-~has an interest, both to
protect the insane person and to protect the
public from possible injury and to the end
that such person may not, through mental in-
capacity, waste his estate and become & charge
upen the publie.

To emphasige the interest of the public in lunacy proeeedinga,

we quote the following from State ex rel, Paxton v, Guinotte, 257
Mo. 1, l.c. 11,12,16: _

_3-
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"Who are the partiea in interest in en 1nqpast
de lunatico under our statute? Manifestly,
Sa) the public at large, that 1t may not suf~
er in person or property from the dangérous
vagaries or mania of the individual alleged -
to be of unsound mind, and for that such per~
son by a dissipation of his gr@perty, may not
become a cgharge upon the public purse, and
" (b) the person whose mind is under suspision,
the alleged orazy person, that he mey not suf-
fer from the detention of his prope or per-
son in the custody of another., * Ir
then 1t be that the interest of the petitioner
in the case (costs which our statute regulates
excepted), 1s thus but negligible, it would
seem to follow that when an inquest touching
the sanity of a person is thus begun in this
State under our statute, the interest of the
petitioner being found in the ancient history
and logie of the ease to be utterly subordi-
nate to the interest of the public and to that
of %the peérsen under inquiry, the petitioner
may not dismiss the 1nqyest unless the pra-
bate court consent."

The statubtes eited above disclose the duty 1mpeeed upon a
county prosecufing attomey to represent the state and county in
civil as well as criminal proceedings in which such political
bodies have an interest, The case law cited above discloses in a
general way how the state and ceunty are interested in competency
proceedings. ,

The request for this opinion points the 1nquiry to "insanity
proceedings and hospitalization commitments both in cases involv~
ing crime and not involving crime," but by telephone communica-

tion with the person requesting this opinion, the inquiry is
narrowed to a conslderation of proceedings contemplated by Chap-
ter 202, R3Mo 1949, as amended. _

Chapter 202, RSMo 19&9, as amended, treats subsect headings
of (1) Division of Mental Diseases and State Hospitals, (2)
Missouri State Schools, (3) State Aid to County and City Hospi~
tals, (4) Criminal Sexual Psychopaths, and (5) Commltment and
Hospitalizabion of Mentally Ill.

~ljm
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Treatment will first be given to the subject heading, Commit-
ment and Hospitalization of Mentally Ill, found at Sections 242.780
to 202.870, RSMo Bupp. 1957. In referring to statutes in this .
subJect heading, all referensges are to R3Mo 3upg.'195?. Section
202,780 defines a "mentally 11l individual"” as "an individual hav-
ing a payehiatric¢ or other digease which substantially impairs his
mental health who may or may not be legally insane.” Seection
202,863 provides that "patients admitted to the state hospitals ?
under the provisions of this law shall be classified as private
patients or as county patients." Patients to be admitted to the
state hospitals under thisg law are further e¢lassified as voluntary
(Section £02,783) and involuntary (Section 202.793), the latter
being admitted under four different procedures described in 3ection
202,793 as follows:

‘"(1) Hospitalization on court order, Judiclal
o pmeed‘ure H ‘

(2) Hbapitalik&tien on medical eertification,
. standard nonjudleial procedure;

(3) Hospitalization on medical certification,
’ emergency procedure;

(4) Hospitalization'without indorsement or medi-
eal certification, emergency procedure.”

Section 202.797 outlines the various steps to be taken to
obtain hospitallization on medical certification, standard nenjudi-~
cial proeedure, listed at (2) above. In such statute, we find no
duties imposed upen the prosecuting attorney of the county. Sec~-
tion 202,800 outlining proc¢edures resulting in hospitalization on
medical certification, emergency procedure, listed at (3) avove,
imposes no duties on the prosecuting attorney, Section 202,803
outlines procedure for hospitalization without medical certifica-
tion, emergency procedure, listed at (4) above, without preserib-
ing any duties for the prosecuting attorney. S8ection 202,807 out=-
lines procedure for hospitalizatlion on court order, judieial pro=-
cedure, listed at (1) above, This procedure is initiated by filing
of an application with the probate court by a "friend, relative,
spouse, or guardian of the individual, or by a licensed physieian,
a health or public welfare officer, or the head of any public or
private institution in which such individual may be." Under this
procedure, the statute provides that "an opportunity to be
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represented by counsel shall be afforded to every proposed tient
and if neither he nor obhers provide eaunsel, the ecourt shall
appoint counsel.,” In this. procedure in the probate eeurt, we find
no duties plaaed upon the praseauting attorney, .

‘Once a person is abﬁut ﬁa be. hespitalized under any of the
four preceaures deacrﬁbeé in the preceding par ph and zet ferbh
in Sectiona eea.'r?g 202,800, 202,803 or 202.807, we find that
undei - Seetion 202 13 , rovinien ia mwade for suah peraon to be.

hospitaii#ed as a "gounty" patient., This is acoouplished by &
request being directed to the. eounty court, or the probate court
if the individual fto be heapiﬁaiiaed 15 a vresident of the e¢ity of
8t, louis or a class one oaun&#» by "a peruan having & proper
interest in the individualis haapitalination. In this procedure,
we note an absence of any statutory provision placing duties upon
the prosecuting attermey to file an application to have the per-
gson declered to be a count g patient. However, once the person to
be hospitaliged is designated as a "ecounty patient," the interest
of the county is apparent, and, if called upon, the prosecuting
attorney should advise the county court in reaching ite deeision
upon such lssue. Under certain cireumstances, as provided in Sec-
tion 202,823, we note that persons hospitalized in state institu~
tions under this law may be transferred to facilities maintained
by an agenay of the United States, but suech statute also provides‘

" w % No person shall be bransferred to an
agency of the United States if he is confined
pursuant to conviction of any felony or mige
demeanor or 1if he has been acquitted of the
charge solely on the ground of mental 1llness
unless prior to tranafer the court originally
ordering confineément of such person enters an
order for the transfer after appropriate
motion and hearing, * * % '

In the preceding quotation from Section 202, 823, we find abundant
reason for a prosecuting attorney to remain aloof from initial
proceedings seeking hospitaligetion of persons under this particu~-
lafr law in order that he may at all times be in a position to im-
partially represent the county. Therefore, in review of this
particular subject heading of Chapter 202, RSMo 1849, as emended
(Secs. 202.780 to 202,870, RSMo Supp. 1957) entitied "Commitment
and Hospiltaligation of Mentally Ill," we find no statutory duty
imposed upon prosecuting attorneys to prepare original papers look-
ing to the initial hospitalization of persons as provided by such
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law, The proceedings anthorized by this law are not to be con-
sidered as dependent upon guardianship proeeadings set forth in
- Chapter &75, R3Mo Supp. 1957,

Next, we disouss the gubject heading entitled "Pivision of
Mental Diseases and State Hoapitals" found in Chapter 202, RSMNo
1949, as emended, at Sections 202,010 to 202,580, RsMo 19khg, as
smended. In ghis group of aﬁatubes, procedures for commitment to
state hospitals are available for voluntary and involunbary com-
mitment of drug sddicts, Voluntary commitment is effected under
procedures outlined in Section 202,370, R3Mo 1949, and under such
statute no duties are placed upon prosecuting attorneys to aid in
initiating such procedures. . Involuntary commitment of drug addicts
after hearing is initiated by information "signed by any resident
of the county of aueh personts residence and filed with the pro«
bate court thereof."” Here, we find no duty placed upon the prosie-
cuting atbtoiney to aid in initiating such inveluntary gr@eeedings.
Under Seotions 202,450 and 202.470, RSMo 1949, indigent sane per-
song are entitled to diagnosis, treatment and temporary cave at
any state hospital upon proper certification from the county court.
While this procedure spells out no duties to be performed by the
prosecuting attomey, the county court mey call upon him for such
advice and asaistance as it may need in the premises, such aservice
to be rendered in compliance with his general duties found in
Chapter 56, RSMo 1949, and pointed out in the forepart of this
opinion.

The third subject heading in Chapter 202, RSMo 1949, to be
discussed 1z "Missourl State Schedl" found in Sections 202,590 to
202,660, R3Mo 1549. Admission to units of this state school is.
provided for in Section 202,610, RSMo 1949, reading as followst'

1. There shall be received and gratuitously
supported in the Missouri state schools,
feeble-minded and eplleptics residing in the
state who, if of age, are unable, or if
under age, whose parents or guardians are
unable to provide for their support therein,
and who shall be designated as state
patients. Such additional number of feeble-
minded and eplleptics, whether of age or
~under age, as can be conveniently accommo=
dated, shall be received into the school by
the division of mental diseases on such terms

“7“
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2, Peeble-mindsd and epileptics shall be

“as ahail_beﬂjuﬁﬁfg#ndgﬂhall be designated as

received into the achool only upon ‘the welt-

 ten regquest of the persons desiring to send.
" them, 'stating the age, place of nativity, if
Jmown, Christian and surname,  the town, oity
or ‘éounty in which such persons respectively
. reside, end the ability of the respective =
~  parents or guardians or others to provide =
~ for their support in whole or in part; and -
 if in part only, stating what part; and state
_ing also the degree of relationship or other
circumstances of connection between the
 patients and the persons requesting their
admission; which statement, in all cases of
~ state patients, must be verified by the
affidavit of the petitioners and of two dis~
interested persons, and acécompanied by the
opinion of two qualified physiclans, all
residents of the same sounty with the patient,
and acquainted with the facts and c¢ircumstances
stated, and who must be certified to be . ’
credible by the county court of.that'cauntg,
or, in the case of the city of S5t. Louls, by
the hospital commissioner or the asslistant
hospital commissioner of said eity; and suech
county court, or, in the case of the city of
3t, Louis, the comptroller of said city, must
also certify, in.each case, that such patient
is an eligible and proper candldate for ad-
mission 6o the eolony. o

3. State patients, whether of age or under

age, may also be recelved into the colony up~
on the official application of any Judge of a
court of record; provided, that the county in
which such state patients as are now inmates

of said school, resided when they were admlit-
ted, and the county wherein such state patients
herein admitted may reside at the time of such
admission, shall be liable for and shall pay
into the treasury of said school the sum of
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"five dollars per month for each of such state
.patients." :

‘Under paragraph 2 of Section 202.610, supra, we note that
feeble-minded and epileptics are to be received into the school
only upon written request of the persons desiring to send them,
be they parents, guardians or others. Those who are to be admit-
ted to the school as "state" patients will have a portion of
their cost of care, to the amount of five dollars per month, paid
by the county of their residence. Throughout this law, Sections
202.590 to 202.660, RSMo 1949, we find no specific duties placed
on the prosecuting attorney to aid in obtaining initial commit-
ment. However, we do find the interest of the county present
when costs are to be defrayed to any extent by the county. This
demonstrates that the prosecuting attorney must reserve his
services for the benefit of the county court. -

The fourth subject heading in Chapter 202, RSMo 1949, to be
discussed is "State Aid to County and City Hospitals," found in
Sections 202.670 to 202.690, RSMo 1949. Under these statutes, we
are not concerned 1ln any way with admission to hospitals and no
duties of the prosecuting attorneys are apparent.

The fifth subject heading in Chapter 202, RSMo 1949, to be

discussed is "Criminal Sexual Psychopaths," found at Sections
1 202.700 to 202.770, RSMo 1949. Under Section 202.710, RSMo 1949,

these proceedings are to be initiated by petition filed by the
prosecuting attorney either on his own information or on informa-
tion furnished to him by other persons. To the extent that this
group of statutes places definite duties upon the prosecuting
attorney, he is obliged to carry out those duties, but only to
that extent. Otherwlse, his interest in the proceedings is to
be weighed in relation to the county's interest and to that ex-
tent his services are available to the county. The person to
whom the inquiry under these statutes is directed is, by Section
202.730, RSMo 1949, entitled to counsel, thus demonstrating that
subsequent to filing the original information, the prosecuting
attorney does not represent the person informed against or those
interested in him.

CONCLUSION

It is the opinion of this office that in all proceedings con-
templated by Chapter 202, RSMo 1949, as amended, no specific duties

=0~
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are placed an’praaeeuxing,aﬁﬁorne{s‘in preparing initial papers
looking to commitment of peraons $o state hospitals, except where
they are charged with the duty to flle informations under Sectlon
202,710, RS8Mo 1949, initiating criminal sexual psychopath heaprw
ings. In all other cases contemplated by Chapter 202, RSMo 1949,
the interest of the prosesuting atberneys muat stem from the in-
terest of the county and state, and their services are to be.

reserved to proteet‘apch,intaraﬁta;l»

. he foregeing opiniony which I hereby approve, was prepared
by my assistant, Julian L. O'Malley. L

ﬁéurs véry truly,

John M, Dalton
Attorney General

JIo Mo




