i“TEACHER EMPLOYMENT:  In a Sitidation in which prior to" April 15 of any

) board for the coming year, the board is under no obligation to acknowl-.
“edge or to aét upon receipt of this communicatlon and the passing of
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school year a teacher notlifies hls employlng
school board that he will not contract with the

' the date of April 15 without the board notifying the teacher that he
will not be re-employed does not constitute re-employment of the teacher

by the board.
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Dear 9ir:

Your

ty, Missourl

recent regneSt for an offlcial opinion reads:

"I would a@pﬁeaiate'an opinion on
the following question:

"If a school tescher submlts to the |
Board of Educgtion a letter of resig- |
nation for the coming school year .
before April 15, and the Board of

Education does not nofify the teacher

of his diemissal on or before April

15, ean the teacher expect & contract

under law 163.0307"

Section 163,090, RSMo 1949, to which you refer, reads:

"Except as may be otherwise provided by law,

the provisions of section 163.080 relative

to the time and manner of employing teachers
shall apply only to their original employment;
and their re-employment shall be subject to

the regulations herein set forth. It shall

be the duty of each and every board having

one or more teachers under contract to notify
each and every such teacher in writing con-
cerning his or her re-employment or lack

thereof on or before the fifteenth day of April
of the year in which the contract then 1ln force
expires. Fallure on the part of a board to

glve such notice shall constltute re-employment on
the same terms as those provided in the contract



Honorable Earl Bollinger

of the current flscal year; and not
later than the first day of May of the
same year the board shall présent to each
such teacher not so notified & regular
aontract the same &s 1f the teacher had been
regularly re-euployed, Any teacher who
shall have been informed of reselection
by written notice or tender of a gontract
shall within fifteen days thereafter present
to the employing board & written sgceptande
or rejection of the employment tenderesd; and
failure of a teacher to present such agcepte
ance within such time shaell oconstitute a
rejection of the board's offer. Any csontract
. Eiven a tescher may bhe tiewminated at any '
time by mutual consept of the teacher and
the board, When the board of directors of
any school district deems it advisadble to
close the school &nd sendd the pupils slse~
where rather than employis teacher, said
board of directors shall have power to ter-
minate any contract continued under the pro-
visions of this ssction by givirg the teacher
written notice of sush termination not later
than the first day of July next following the
teacher's re-employment.” '

A reading of the above sectlon would appear to indicate
two things, One is that the section contemplates a situation in
which neither the employed teacher nor the school bosrd makes any
communication with the other regarding employment of the teacher
for the coming schooel year. The seotion holds that, when there
i8 no such communication and April 15 pasaes, the bosrd's permit-
ting that date to pase without communication with the teacher,
constitutes a proffer by the board of a contract to the teacher for
the coming year on the sams terms as the contract under which the
teacher was employed, The section also imposes upon & teacher who
shall bave been informed of re-election by written notice or tender
of a contract the duty to notify the school board, within fifteen
days after such notice or tender, of his aecceptance or rejection,

The second meaning which Section 163.090 carries, and we
believe a very important one in the instant situation, is that the
contract of employment 18 not a continuing one but that each contract
is & new contract. In the case of Bergmann v. Beard of Educatien,

230 S.W.24 T4, at 1,¢. 720, the Missouri Supreme Court, in refer-
ring to Section 163.000, stated:

"While the latter section provides for re-
employment under apecified circumsatances,
it expressly provides for the execution of
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‘8 new, zpeairia and dmntinet annuel contract
for each school year for which the teacher
1s employed.® * *"

 In the sase of atate v' ‘8chool Dist. No. 7, 302 8.W.2d 497,
at l.c. 499, the Springfield Court of Appeals atate&

"Section 163.090, on which ralatar velieﬂ,
reguired the board to determine, on or hefore
April 15, 1956, whether he would be re-empiloyed
for the suaceading school year bveginning July
1956 mann v. Board of Kducation of ﬁbrmandy
Gunnolida: School ﬁist., 360 Mo. 6U4,

@ 8.W.2d 714, 720}, and the agreed statement
af%fants 1ndisyutab y astablighes that the

‘ undertook to make such determination on
April &, 1956, The motion that 'we offer aala
- Joslin a contract for the 1956=-57 school
appropriastely receﬁnized that 8ection 163.096
did not establish'"some sort of tenure for
teachers"! {Bergmann case, supra, 230 8.¥.24
loe. cit. 720[ and did not change the legal ef~
feoct of the written contraet under which relator
way amployed for the year ending June 30, 1956
{(Dye v. 8ghool Dist. No. 32 of Pulaskl County,
355 Mo, 231, 240, 195 8.wW.2d 87# 8;53 but
that, iAf relator was to be re

statute contemplated ‘the exeeution,of a,aﬂw;
specific and distinct annual contract,? for the

succeeding year beginning July 1, 1956.* # *”

We believe that this fact, to wit, that eaoh yearly con~
tract is a new contract, is significent here because we have g
situation where the teacher, prior to April 15, has notified the
school board that he will not make a contract with it to teach the
following year., We do not belleve that this notice by the teacher
that he will not enter into a contract with the board, which con~
tract would be & new contract, requires the hoard to acknowledge
such notlce by the teacher. As indicated by the two above cases
olted, the teacher is not, by notifying the board that he will not
contract for the coming yesr, "resigning,” as he stated, but is
simply notifying the board that he will not contract with it.

As further supporting this view and as introducing a new
element which we belleve to be very important, we note the case of
Dye v. School Dist. No. 32, 195 B8.W.24 874. At 1i.c. 879, the
Migsouri Supreme Court en banc stated:

"~ “Respondents! view 18 that the pruvision of
Sec. 103428 extending a teacher's contract
for another year in the circumstances steted
therein operates retrospectively and changes
the contract, itself, by imposing a new duty

-Jm
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and maling ite tc:'m two years instead of one,
We do nnﬁ think so. A retrospective law is
one that relates back to, and gives to a
previcus transgaction, some different legal
effect from that which it had under the law
when it occurred, A statute 1s not retrow
spective merely because 1t relates to ante-
cedent transasctions, where it does not change
their legal effect. Here, the original cone
tract i1tself wes not meam m& the ap~
pellant is nat camyi“\ he '

Here s mposed & 'ﬁ tutory i
pertiss To A1vE fotice of 1tF sontlnustioe or
v Vit ,; : gf; | ¥ a u YR m T

responéents had almost five mnntha in whieh
~ to give notice after the stptute begame qp~
erative. It is necessary that such
nents be made in advence. The Btate, with
respect to its school boards, had the rigbt_
' fmpalr 1ts own veated righta,
‘-;sraurs.) : .

Ewnm the unéerlinad portion of the ahove, 1t will be noted
that the court holds that this law (Section 163,090) imposes a
duty on both parties, that is the teacher and the board, to give
notice to the other. It 4s true that the underlined pﬁrtian of

the above, with refer to the contract, uses the word "done
tinuance,® but we believe ﬁhat the word 15 ugsed in the light of

the conatruction put upon the contract hy the other portion of

the quotation from the Dye case and in the light of the cases

of State v. 8chool Dist, Mo, 7 and Bergmann v. Board of Education,

:ﬁia% holds that each year's contract 1s & new and s@parate con-
act.,

, &ernote also that the Bergmaun caae (l.c. 720) quotes the
‘Dye case with approval and states: -

"# % % It was there said 'the new law mevely
imposed a statutory duty on both parties to
give goeice of its (tha contract's) eontinuance
or no ,

In view of the above and for the reasons given, we are of
the opinion that when, prior to April 15, a teacher informs the -
employing board that he will not contract with the board for the
coming year that there is no duty upon the board to acknowledge
or to act upon the recelipt of such communication and that the
passage ol the date of April 15 without notilce by the board to the
teacher that the teacher will not be employed does not constitute
renemploymant under Section 163.030,
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In reaching the above conelusion, we are not unaware of
the case of Common School Dist. No, 27 v. Brinkman, 233 8.W.2d
768, The fact situestion in that case had some similarity to
that in the instant case but is, we belleve, clearly distinguish-
able. In the Brinkman case, the teacher in question was not
notiflied by the board prior to April 15 that he would not be
employed for the coming year. Subsequent to the passing of April
15, he notifled the board that he would accept re-employment
and on the opening day of school appeared at the school to dis-
charge his duties. The 3t. Louls Court of Appeals held that the
board, by failure to notify prior to April 15, had re-smployed
the teacher on the basis of what 1s now Section 163,090, supra.
However, the Brinkmen case differed significantly from the ine-
stant case, In the Brinkman case, there was no showlng whatever
that prior to April 15 the defendant informed the board as a
whole or any member singly that he would not contract with the
board for employment for the coming year, At l.c. 770 of the opinw-
ion, it is stated that testimony was introduced to the effect
that the defendant "had made statements that he would not accept
the position as teacher of the school for the next succeeding
year on the same terms provided for in his contract” for the past
year. It is not indicated to whom he made such statements, At
l.c. 771, the opinion stateg that defendant told the presldent
of the board, prior to April 15, that he wanted an increase in
salary. There was no indication that he stated that he would
not teach unless he recelved the increase., At l.c. 772, George
Koelling, & member of the board of directors, testified that
prior to April 15 he had a conversation with the teacher in
regard to teaching the comlng yesr and that defendant stated
that he would "like to have the school but he could not teach
for the old price, that he would have to have the budget price
which was $200.00." -

We do not belleve that any of the above can be construed
as being notice to the board by the teacher that he would not
enter into a contract of employment with the hoard for the coming
year. In the instant case, the teacher very clearly has done 8o0.
His use of the word "resign" in his letter to the board is not
truly descriptive of his action as we have pointed out above., He
could not "resign" from an employment which he did not have. His
meaning, as we have indicated above, clearly was that he would not
contract wlth the board with regard to teaching the school another
yesaxr.

: In view of the above, as we have sald, we believe that the
Brinkman case 1s clearly distinguishable from the instant case,

CONCLUSION

It is the opinion of this department‘that in a situation In
which, prior to April 15 of any sehool year, a teacher notifies his
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employing school board that he will not contract with the bosnd
for the coming year, that the board is wider no obligation to
acknowledge or to act upon receipt of thils communication and that
the passing of the date of April 15 without the board's not: t'f_.gn&
the tegcher that he will mot be re-employed does not constitute
resomployment of the teacher by the board. S

The foregoing abinﬁﬁﬁa which I hsrany approve, was prepared

by my aessistant, Hugh P. Williamson,
Very truly yours,

John M. Dalton
Attorney General




