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MERCHANT 1 S TAX: 
owners of plant nurseries who maintain sales fac .ilit"es_ 
on the nursery premises a nd who do not have a regular 
stand or place of business away from such premises are 
not merchant s subject to the merchant ' s tax a s provided 

TAXATION~ 
NURSERIES: 

in Section 150 . 040 , RSMo 1~~9 . 

Apri l 18, 1956 

Honorable Ji~e B. Trammell 
Prosecuting Attorney 
Stoddard County 
Bloomfield, Missouri 

Dear ~~. Tramme l ll 

Reference ie made to your request for an official opinion of 
this of fice , which request reads as f ollows: 

~'The County Court of Stoddard County, Missouri, 
has asked me to contact your of fice regarding a 
question which has arisen in this County under oUD 
tax lava. 

nwe have two Plant liur•series within this county. 
Both of these Nurseries have land upon which they 
grow their stock . They mainta in offices in 
buildings upon this land and employ salesmen who 
sell this nuraery stock. The question ha s arisen 
whether the owners of these nurseries are ' Merchants • 
under the provisions of Section 1.50.040." 

Section 1.50 .040 , RS:loio 1949, provides that ".m.erohants 11 shal l 
pay an ad valorem t ax equal to that which is levied upon r eal estate 
on the highest amount of all goods , wares and mercha ndise which they 
may have in their possession or under their control whether owned b y 
them or consigned to them for sale at any time between the f irst 
Honday i n J anuary and the first Z.1ond.ay in April of each year. 

Section 150.010, RSMo 1949, defines a merchant as f ollows' 

11 l!.vecy person, corporation, copartnership or association 
of persons, who shall deal in the selling of goods, 
wares and merchandise at any store, stand or place 
occupied for that purpose, is dec lared to be a merchant. 
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Honorab~e :1mm1e B. Trammell 

Every person, corporation, copartne~ship or 
assoc iation of persona doing business in this 
state who sb&ll , as a prae~ice in Uhe oonduct 
of such business, make or cause to be r~de 
any wholesale or retail sales of goods , wares 
and merchandise to any person, corporation, eo• 
partnership or association of persons, shall be 
deemed to be a merchant whether said sales be 
accommodation sales, whether they be ~de trom 
a stock or goods on ha~d or by ordering goods from 
another source, and ~hether the subject of said 
sal•s be similar or different types o£ goods than 
th•: t7pe, it an.y, regularly manufactured, processed 
or sold by said seller." 

Said ter m is further defined in Section 150.020, RSMo i949, as 
.follows& 

11The term •merchant ' as used in sections 150. 010 
to 1$0.290, shall be construed to include all 
merchants, commission merchants , grocers, w~nu­
facturer and dealers in drugs and medicines, 
except physicians for medicines used in their 
practice, whether trading as wholesale or retail 
dealers ," 

Section 150.030, RSMo 1949, provides that a farmer who sells 
any a rticle of farm produce or fa~a products which a re grown or 
processed on his farm snall not be considered a merchant, provided 
he does not have a regular stand or pla ce of business away from hts 
farm. Sa id section more fully provides: 

"Any farmer re si ding in this state who shall 
g row or process a.ny artic le of farla produce or 
far m products on his far m, is hereby authorized 
and permitted to vend, retail or whol esale said 
products, f ree from l icense, f ee or taxation 
fco!n any county or lu.un1c1pal 1ty, in any quantity 
he may choose, and by doing so shall not be 
considered a merchant ; provided , he does not have 
a regular stand or place of business away from his 
farm; and provided further, t hat any such produce 
or products shall not be exempted from such health 
or police regulations as any oon~unity may require. " 
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Honorable Ji~e B. Trammell 

We are of bhe opinion that under raota stated the owner ot a 
plant nurse17 ~ even if consider-ed a mercnant under the provisions o:!' 
Sections l ,SO.olO and 150 . 020, supra , would be exempted from t axation 
as such, under the provisions of Seotion lSO.OJO, supr a. Said latter 
section exempts from the provisions of Sections l$0.019 and l..S0.020., 
supra, a person engaged in the operation of tarr~ng. Farming means 
the act of devoting l and to tbe processes of agriculture and agri• 
culture includes hortieul ture and flor1oul ture . 

In t he ea se of DeWeaver v~. J ackson & Parkins Oo. 63 N. Y. S.(2d) 
593, the Appellate Division of t h e Supreme Court ot Mew ~ork a t l .o • 
.$96, sa1d t 

11-ct ~ *Broadly st a t ed, f armi ng , or t he verb to 
farm, incl udes and means the ac t of devoting 
l and t o the processes of agriculture and in 
i t s broad sense the noun agriculture i ncl udes . 
horticulture, floricul ture, etc . «- * * §

11 

In t he case of Hil l vs , Georgia Oasual t y Co . , 45 S . W. (2d. ) 566, 
567, the Co~sslon of Appeals of T~xas said: 

"~ * *The s~oifio branch of agrioul_!;ure to 
which the nursery industry belongs is denomina ted 
'horticultur~,' * 4r tHiortioulture i s a brallch 
of p lant production, which is one of the main 
divisions of agriculture .• " 

See a l so In re Sladea ~state, 55 Pae . 158 , { , o , 159, wherein 
the Supreme Oourt of Ca l1f orn1a.3a id: .. 

"* * * if-the f ol lower s of t his anci ent and 
honorable occupation may call themselves 
' horticulturist s • or vi ticul turists • or 
' gardners ' but tb.ey aro f a r mers and their 
occupation i s that of far ming , * * * ;~. u 

We b el i eve t ha t it i s clear f rom t he foregoing noted authorities 
t hat a person who engages i n t he occupation of hort iculture or flori ­
culture is actuall y engaged in f arming and would b e exempt froza. the 
payment of a merchant ' s tax under the provisions of Section 150.040 , 
RSMo 1949, so l ong as such person doe s not have a r egular stand or 
pla c e of business away f rom his f'a rm.. 
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HonoPable Jt~e B. Tr~ell 

Theref~re, tt is the op4aion of this o£f~oe that owners of 
pl ant .n~ae_ries who maintain sales :fac111tie·s on the nursery 
pr~misea and who do not have a regular stan.d er pls.ce of business 
away from sueh premises are not merchants subject to the merc-hant's 
tax a s provided 1n Seetion 1, 0.040, RSMo 1949. · 

The f oregoing opinion, which I hereby appro\te. was prepared by 
my assistant, Nr. Donal D. Gu.ffey. 

Yours very truly, 

John M. Da l ton 
1~ ttorney General 

DOO :mw 


