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.Taxation: Cigarette tax collections should be deposited .. ·~ 
in state treasutT'., pe:nding outcome of litigation··- ~-· 
regarding its constitutionality. CIGARETTE TAX: 

January 20, 1956 

l•norabl~ Jt. 1~ Morr1& 
U::lir.-etor. ·ot a•venu• 
l•ttex-aon:J,\U114ins 
l(ett•l'••n 0'1t7 • :Misaou~t 

»ear $1rt 

le ha-ve ft~•~ve4 1<>lW request tor an Q.pinion of this ottice, 
whi;c.h r$qUfntt ~a4• aa to.llower 

1~$ (le~a~t. h&8 et-.rted Oollect:ton 
(It til• . new Oiaat-etite fax, Wh1el'1 1• to be 
4epos1te4 wi'h tbeitate '!re•eurer, to 
the e~di t of the Public SebOol Moneys 
Purut. 

uxn vtew of the appeal 1n th~ oaae, 
which attempts to have the n.ew law 
4ttelared unoonstitutional, X aa WJ-1 ting 
to 1nqu1n ~thex- or not we &hQul4 1m­
pound the collections, pending the dis­
posal ilf tbe littaat:ton or, 1t your 
advioe wo\Jl4 be to deposit the money 
With the State "'reasurer .. '' 

Section 149.100, RaMo, 1955 Supp., de,.l1ng with tbe eiga;rette 
tax, provides: · 

uAll tliiXes oollected l)Ul'suant to thi$ 
chapt•.:r shall be depoei ted 1n the state 
tl'ea$ury to the credit ot the st$te school 
mQne,-s fund .. !! · 

Seotton 15 of Article !V of the Constitution ot JU.saouri, 
1945, provi<lef!" in part, 'i\S follows: 

n'!'he state treasure:r shall be custodian of . 
all state tun4s. All revenue collected and 
money$ X'eeeived by the state from any source 
whatsoever $hall go promptly into the state 
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treasury, and a.ll interest, income and 
returns th$l."ehom shall belong to the state. 
Imm.ectiately on.z-e<.\eipt.thereot the state 
treasurer .$hall deposit all monel's in the 
state treasuw te> the credit ot the state 
1n banking inati t.ut1ons seleeted by him and 
approved bf the gove:rnor and state auditor~ 
and ne shall hol4 th-. tor the ben•fit ot 
t.he ~esjeetive funcls .. · to Which. they belong 

·and 41sburse them aa px-ovided by law. • • *" 
Sect~on 136 .. 110 .. RSRo 1949, provi4ea, 1n part; 

'"The state collectttt ~t revenue shall . 
p~tly reeord all sums of money collected 
or recei. ved. by binl .m4 shall ilmnediately . 
thereafter deposit tht~ same w1 th the state 
treasurer. * • *n 

Ther& ·is no statuto .. ·.·. 'rf. autho:ri ty giving . the Collector . ot 
Revenue any rtsnt to impound. in a. special f'Wld a tax collected 
by him. The case of. Brown et a.l • ·· v" Morr1ts et a.l • , new l>$nd1ng 
in the Miaaouri Supreme ecn.:trt, to Which you refer in you~ &ptnion 
request, is an action tor a declaratorr Judsrnent.. No ):teliet by 
i.njunction against oollHttt.Jn ot the tax ·was requeste<l. 'there 
has been no ju4icial orde~ requiring the. impounding in a separate 
account of the proceeds ot the tax pending determination of the 
cause. 

Under sueh cir~um.sta.necn:J, we are ot the opinion that tne 
Collector of Revenue has no discretion a.s to the disposition of 
the procee4.e of the ta.x and must, under the constitutional and. 
statutory provisions above quoted, deposit the proceeds in the 
state treasury. His disposifiS of the proceeds of the tax in 
such mann~r would not, :ln our opinion, impose personal liability 
upon the OOll•ctor of REtvenue even Sh9Uld the statute eventuallY 
be held unconst1tut1o.nal. Xn the case .ot Kleban v. Morris, 247 
SW2d 832, the e.ourt d:tsoustJ$d the question ot personal liability 
of a tax collector who collects a tax and transmits it to the 
treasury When the tax is subsequently found illegal. In that 
ease the court stated, 247 SW2d l.c. 838: 

11State ex rel. American Mfg. Co. v. :Reynolds,· 
270 Mo. 589, 600(Il), 194 s~w. 878, 88o(II) 
(American Mfg. Qo. v. Alt, Mo. App., 184 s.w. 
1167, 1169) review denied, 245 u.s. 6351 650, 
38 S. Ct. 189~ 10, 62 L. Ed. 523, 531, was a 
suit against the Lieense Collector of St. 
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J;.ouis .. M:t&souri, tor the refund ot a. State 
tu,. b$ld to be illegal, after the tax hati 
been transmitted to and deposited in t;ne· 
stitte treasury. The court took .Judicial 
kno'tlled.ge of the· tact that·tne o<>lleeto;r had 
tr81.n8Jntted and ·paid the taJt intO • the· state 
treas~ .. and 1\lllowtd: LeWis OE>unty v. 'late, 
10 Mo .. · :650, 651, which. statesi ~ •.!he money 
tbus o:olleete<l was ·paid over into the county 
treasury. \illuttever: ·m.ay be the liability of 
the county ... and' ot thi$ w<t are not authorized 
tp Si.V~. an opin. :ton ... it 1.s· clear· that t~ qol­
l&etol' is·· not 'li:able. ... The court. also .quoted 
statements ~9tn Meeehem•s Public Ottioes and 
·otticers;. § 64$, ·&net CooleY· ·orr Tau.tiQh (3rd. 
Jd • ,) .t p • 1482 .t V~ thG eff,eOt tha.t 8. eoll&CtOr .t 
Who col~ecta taxes; although by oomp\\l.eion, 
unde~ color ot law t;m.d pays the' taxes· over to 
the pr.9.per r$oei ving officer,. ie protected and 
is. no.t resporuJible in instano's Where his 
authot-~ty was·· void tor unconstitutionality or 
other x-Etasona. 'The court remarked; ''to bold 
a collceo'l;or responsible individually·WOuld bEt 
a hat-s.h Nle .. and one which we do not care to 
follow. The Legislature;. upon proper a.pplica-. 
tion.. would no doubt reimburse the plaintiff 
from the state treasury. • * • :' 11

. 

. · · Q2N9WSI~ 
-therefore, it 1e the opinion or= his otfiee that the taot 

tha.t there is now pending an a.pp$al to the Missouri SUpreme Court 
in whiCh it is sought to have:~b,e Qigarette Tax law deelaredun ... 
constitutional does not reqUire.the proceeds or said tax to be 
impounded in a special ttmd pend~ng outcome ot the litigation 
and that·the proceeds of such tax should. be deposited with the 
State i'reasurer. 

Th$ torego;L.;'lg opinion; which I nweby approve, was prepared 
by my Assistant, Robert R. Welborn. · 

Yours very truly, 

JOHN M. DALTON 
Attorney General. 


