ST. i@UiS:, © A charter adopted by St. Louls City under provi-
CONSTITUTIONAL LAW: sions of Sec. 32(b) of Article VI of the Consti-.
CITY CHARTER: _ - tution cannot include provisions for eliminating

or changing the method of selecting officers to
£111 "county offices".

- January 12, 1956

Honoyable William E. Hilsman
 Benator ,

Thivd Senatorial District
5734 Bartmer Avenue
" Bth Touts, Missouri

ﬁﬁﬁr{;‘_ £6é'Hﬁ§ﬁmah=

. [ghiﬁ'iu in dnswer to your letter of recent date, requesting an
official opinion of this office and reading as follows:

"Would you please advise me whether or not a
Charter for the City of St. lLouls could under the
present Constitution of the State of Missourl law-

fully include provisions for eliminating or chang-
ing the method of selecting officers to fill of-
fices preseribed by statute, such as the Treasurer,
License Collsotor, Collector of Revenue, Sheriff,
Recorder of Deeds and Clerk of Circuit Court for

Seotion 31 of Article VI of the Constitution of Missouri pro-
vides as followa:

"Recognition of City of Bt. Louls as now Existing.--

The ¢ity of St. Iouis, as now existing, is recognized both
ae a city and as a county unless otherwise changed in ac-
cordance with the provisions of this Constitution. As &
city it shall continug for city purposes with its present
charter, subject to changes and amendments provided by

the Constitution or by law, anduwith the powers, organ-
i%ation;.rishta 3nd/gr1Vilag¢B permitted by this Con-
gtitution or by law.” ;

S8ection 32(h) of Avticle VI of the Constitution of Mismouri pro-
viden as follows: .

"Revision of Charter of St. Louls.-- The law-making
body of the city may order an election by the quali-
fied voters of the city of a board of thirteen free-
holders of such city to prepare a new or revised
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charter of the eity, which shall be in harmony with
the Constitution and laws of the state, and shall
provide, among other things for a chief exeoutive
and a house or houses of legislation to be elected
by general ticket or by wards. Such new or revised
charter shall be submitted to the qualified voters
of the city at an elestion to be held not less than
twenty nor more than thirty days ‘after the order
therefor, and if a majority of the qualified voters
voting at the election ratify the new or reviged
charter, then sald charter shall become the organic
law of the city and shall take effect, except as
otherwlse therein provided, sixty days thereafter,
and supersede the old charter of the city and amend-
ments thereto.” ' : o

Under the clear, plain and unequivocal terme of such sections,
it is clear that St. Louis, under the present constitution, as under
the Constitution of 1875, has both e¢ity and county funetions, and
. that a charter for the City of 8t. Louis must be in harmony with the
constitution and laws of the State of Missouri.

The Supreme Court of Missouri has passed on several cases under
the 1875 Constitution on the question of whether or not state statutes
providing for the election of "county officers" prevailed over provi-
sions in the e¢ity charter of St. Louls, or ordinances enacted there-
under, relating to such offices. Such principles of law are equally
applieable under the present Constitution of Missouri.

| - In the case of State ex inf. Barker v. Koeln, 192 SW 748, the
Bupreme Court said at l.c. 751¢

"séetion 8057, R. S. 1909 (act of 1879), provides:

"tWhenever the word “county’ is used in any law,
general in 1ts character to the whole state, the
game shall be construed to include the eity of
St. Louls, unless such construction be incon-
sistent with the evident intent of such law, or
of some law specially applicable to such eity.!

"It will appear from the foregoing quoted sec~
tions of the charter and statutes that there is

- an apparent conflict of law with reference to the
election of a collector of the cecity of St. Louis.

"The following provisions of the Constitution of
Missouri 1875 may be briefly mentioned as appli-
cable, viz. article 9, § 20, gives to the city
of 8t. Louls the right, in the manner therein
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deaignated, o adapt a scheme and ‘a eharter in -
harmony with and subaeot to the Constitution and
laws of Missouri,' and provides that the charter
and scheme when adopted shall ‘take the place of
and supersede the charter of St.louis, and all
amendments. thereof, and all,spaeial laws. relating
to 8t, Louis eounty.t ‘

"Sectian 23 of the same artiele previdea that:
"'Sucn churter and amendmanta shall always be

4in harmony with and sub get to the Constitution

and laws of Missouri,* % ¥ The city, as enlarged,
ghall % # # gollect the te revenue and perform
all other functions in relation to the state, in
the same manner, &g if 1t:were ‘a county aa 1n this

Consbituﬁian.definsd. )
"Seobion 25, same arttala, prevides:

3 Qver 6‘61’191’
ans Oux'so’

"The praaesa of 1og1n by which is determined ‘whether
the collgctor of the city of St. Louis 1s a eity of-
ficer or a state officer is apt to become eonfused
by reasen of the singular asnd peculiay relationship
which the city of St. Louis bears to the state.

- Inogely speaking any of ficer elected by the suffrage

of the city of St. Louls might be termed a city of-
ficer, at least in the sense that he is elected by

the vote of the c¢ity. The character of the electorate,
however, should not necessarily determine the character
of the office. The territory confined within the bound-

‘aries of the e¢lity of 8t. louls forms a political subs

division of the state. This territory has no county
organigation in the ordinary use of that term, dbut
by the Constitution the said city is to teollect the
state revenue and perform all other Tunetions in prelas
tion to the state, in the same manner; as 1f it were a
county as in bhia COnstitution defined¢ L

The court further aaid at luci”7§8:
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"That the @eneral Assembly has the power to
legislate with reference to the subject of ‘
electing collectors of revenmue in the differ-

ent counties of the state there can be no doubt.
Having that power over the respective counties,
it necessarily follows from the above constitu-
tional mandate that 1% also has this same power
over the politieal subdivision of the state known
as the clty of St. Louis. KK

"We therefore hold that the aet of 1905 (aactien
11432, supra) applies to the eity of St. louls,
and that, at least eéince the act of 1905, supra,
the general statutory law of the state and not
the charter of the ¢ity controls the matter of
electing or filling the office of eolleeter of
the revenue for the clty of 8t. Louis.”

- Intha case of State ex rel. Carpenter v. St. Lcuis, 2 SWﬂd 713,
at l.e. 719, the Supreme Court said:

“If we are to construe the Constitution as it
reads, St. louls is subjest to legislative con-
trol in general, Just as other cities are. Sec-
tion 25 was intended to remove all doubt of that.

"This c@urt in many instances has held invalid
municipal measures of St. Louils which were incone
sistent with ﬁeneral laws: City of St.louils v.
Deisoerner, 243 Mo. 217, loc. cit. 223, 147 S.W.

098, 41 L.R«A. (N.S.) 177; State ex rel. Kness v.
Kinsey, 314 Mo. 87; 282 8.W. 437. Some other rul-
ings of this cowrt throw further light upon the sub-
Jeet: The case of State ex rel. Garner v. Mo. & Kan,
Tel: Co.; 189 Mo, 83; 88 S.W. 41, was a proceeding |
by mandamis to compel the telephone company to furn-
ish service under an ordinance fixing & maximum rate,
and it vwas held that Kansas City had not been dele-
gated the power under its charter to fix such rates.
General observations of the court are " pertinent heret
"1Thepe are governmental powers the just exercise of
which is essential to the happiness and well-being of
the people of a particular city, yet which are not of
a character essentially appertalning to the eity
government. Such powers the state may reserve to be
exercised by itself, or it may delegate them to the
clty; but until so delegated they are reserved. The
words in the Constitution {article 9, § 16), "may
frame a charter for its own government;" mean may

.
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rrams & charter for the government of aﬁl u

it including all that is n@geasary or

e government of the minielpality, but nat all the

‘pGWEr that the state his for the protection of the rights
and regulation of the duties of the inhabltants of the
city, as between themselves. Nor does. the Genstip‘tien
confer unlimited power on the ¢ity to re F
charter a;l fﬁhrs strictly |
are MALT

Yoca

‘ § COL ringins 1nte question the oharters of
St. Louis and Kansas City under the Constitution of 1875
ve we given to ©his aanstitutional provision any broad«
@y maaning than above indicated.! (Italies ours.) -

*No distinctien is made beﬁwean St. Louis and Kansas
City regarding chartey goWQrs. Further in the same
‘opinion (loc. cit.102 [88 8.W. 431):

"iThe Constitutianal grant of power under which the
charter is formed says that it must altays be subject
to the Constitution and laws of the state, whiech we
interpret to mean that in all matters not appertain-
ing to eit overnment the charter 1s subcrdinate to
the wil he CGeneral Assembly.'"

In the case of State ex rel. Dwyer v. Nolte, 172 Sied 854 the
Supreme Court said at l.c. 856:

"In the case of State ex inf. MeKittrick v. Dwyer, supra,
the issue was as to the validity of the charter provision
glving the Mayor power to appoint the Treasurer. The pro-
vision wag held vold ae in conflict with the general stat-
utes in relation to the office of County Treagurers. For
like reason, that part of the charter fixing the Treas-
urer's salary is void, it being repugnant to Sec. 13800.
tWhen the ordinances or charter provisions are or become
in conflict with prior or subsequent state statutes, such
ordinanges or charter provisions are or become void, and
must yield to the higher law.'“

It is clear from the rulings of the Supreme Court in the cases
quoted from that the charter of the City of St. Louls cannot provide
for the election of county offlcers providad for by the sﬁatutes of
this state.

An opinion rendered to the Board of Freeholders which was fram-
ing a charter for the City of St. Louls rendered under date of February
9, 1950, has heen called to our attentlon. Such opinion holds that in
framing a charter for the City of St. Louls provision for the seleetion
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of county officers can be made in such charter under the provisions of
Sec., 18 of Article VI of the Constitution relating to counties of more
thggiaightyufive thousand inhablitants. We are unable to agree with such
epinion. = ,

We believe it unnecessary at this time to rule on the question
of whether or not a "county"” charter, separate and apart from the eity
charter, asutherized by Section 31(b) of Article VI of the Constitution

- eould be framed and adopted under Sec. 18 of Article VI of the Constitu-

tion for 8t. Louls. We are here ruling only on the question of whethey
or not a charter framed for St. Louis under provisions of Section 32(b)
of Article VI of the Constltution could provide for the selection of
"eounty officers”. -

g »:Hi ﬁaliéve‘it'tn be clear from the! provisions of Sec. 18 of
Article VI of the Constitution that the charter therein provided for
is to be framed by persons chosen as provided in such seetion, and

-adopted as provided in such gection, BSueh section contains a-complete
procedure for the adoption of a county charter. We can find nothing in

Sec. 32(b) or Sec. 18 of Article VI of the Constitution, nor in any
other section of the Constitution, autheorizing the Board of Ireeholders
of 8t. Louis chosen under Sec. 32tb) of Artiele VI of the Cunmstituiion
to make provision in such charter for the selsetion of "eounty officers”,
as is provided for under Sec. 18 of Article VI of the Constitution. It
18 our view that Sec. 32(b) and Sec. 18 of Article VI of the Constitu-
tion separately provide for the procedure authorigzed under each section
and that a charter framed under Sec. 32(b) cannot contain provisions
authorized only by Seec. 18 of Article VI of the Constitution.

CONCLUSION

It is the opijilon of this office that a charter framed for the
City of St. Iouis unde¥ the provisions of Sec. 32(b) of Article VI of
the Constitution cannot provide for the method of selection of "county
officers" provided for by statutes of this state.

. Thé.fofegoing”cpv lon, which I hereby approve, was pnepared by
my assistant, C. B. Burns, Jr. : o . .

Very truly yours,

John M., Dalton
VAttorney General

CBB/1d



