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' LIndory UNTVERSITY: * The Board of Curators of the Lincoln
AUTHORITY OF BOARD OF CURATORS: TUniverslty has, in the absence of funds
DALTON VOCATIONAL SCHOOL: to carry on the operation of the voca-

LEASE OF SCHOQL PROPERTY: tional school as such, the Ruthority to

> ~ : - - lease Dalton Vocational School for one
year to an independent public school
dlstrlct.
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spect: te the faxla _ng.qahsh£anst

1 Eﬂ@s the Board of @urﬁﬁera have the
gﬁwar and auﬁharity~un&ar the existing
aws to lease the Dalten Vacatlonal Sshool
propertiss and/or facilitles %o an ‘indepen~
‘ '&&nt publie aa;{aifd strict?

term ’mama Hey 3hs

-2. Are thare'any 1aga1 arrangenents whereﬁ

by the Board of Curatovs might euthorize the
Koytesville R~} Public School Distrist to use
the classreoom building at the Dalton Vecatisnal
8chocl for the abeve peried (BathMBar 1, 1956
to May 31, 1957)7
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' Tha enly reml questien 1nva1.e& j&hﬁ quastian of the author=
ity of the Board of (urators of Linecoln Univérsity in the operation
gnd management of the Dalton Voecabionsl Bohool,. It beoomes nece~
saery te look at the statutes in.d armining auch, Seation 175.6&6
reads ag fallewa: : BT | )

TR hsr&by pr@vidaﬁ that th@ beard af curae
tors of the Lincoln University shall organisze
after the manner of the board of curdtors of
the state University of Missouri; and it is
furthér provided; that the powers, suthority,
responsibilities, privileges, ilmmunities, '
ligbilities and e@mpenxatian.af the board of
curators of the Dineoln University shall be the
same as those prescribed by statute for the
%pard of curators of the state University er

sscuri, axcept as stated in this chapter,”

Netiee that it is provided in: thﬁ section that the Board of
Curators of Lineoln University shall have the same powers and
authorlities as thoss preacribed by statube for the Board of Curators
of the State University of Missouri. Sectlons 172,010 and 172,020
RSMo 1949, set forth the powers and authority of the board of
eurators of the Univarsity of Misaeuri.‘ They read as follews:

172,010, A univeralty is hareby’inatituted .
in this state, the government whare@f shall be
vested in a baar& of euratmr&. «

"172,020, The university is. hareby incorporated
and greated a body politic, and shall be known
by the neme of 'The Curators of the University
of Missouri,! aend by that name shall have pers-
petusl sucesassion, powor ta Bue and be sued.
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- ¢am§1ain ‘and defend in all. cmgres; to maka and
~ use e common séal, and % er the #eme at
. pleasure; to take, purshase and to sell, con«
vey and otherwise disposeé of lands and chatbtelsy .
to aot 4s trustee in all cases in which there be
@ gift .of property or preperty left by will to
‘the university or for itm benefit or for the
benefit of students of the wniversity; to condemn
-, and appropriats real eﬂta, other propertyy
oy any inberest therein, 1y publilc purs
. __pose within the scope o rganigation, in
. .. the game manner and wit fioct as ip pros G
- wided in chapter 523, H8Mo 19li9, relating to the
appropriation and valuatien ef’i&nds taken for
telegraph, telephone, gravel and plank or rails
rosd purposes; proviésd, hai Lf the curators so
" elect; no assesmment of damages or compensation
" under this law shall be, payable and no exesubion
. #hall- isaue betove tha fpiretion of sixty days
: ' ' nexy regular sesslon
" ! agialature helé » sush asgessment is ,
‘maﬂa, but the same shall bear interest at the rate
of #ix per cent per annum from its date until paidj -
- and provided furthery t ‘ha.suratars mayy &t -
.. any time, elect to aband e proposed approprias
. tion of preperty by an rument of writing bo
that effeet, to be file “the slerk of ths
court end entered on ti ites of the gourt, and
- ag to so much as is thus abandoned; the assess~
. went of damages or compehisdtion shall be vold}
:ﬁravid&d. that the curateors shall not have powey
o gell or canvey'?ny la tained within the
universitg ¢ampus -

That ﬁha gavarnmant of the Uh "ergity of Missouri shall be vest~
ed in.the Board of Curators of that university is also provided
in Seetion 9(&),_,rt1cle IX of the 1945 Cengsbtitution of Missouri.
The section raada Bs followss e —T.

"seetlgn 9(a), State uni“srgitywngavarnment by
board of ecuretorsssnumbe d appointment~aThe
govermuent of the sbtat rerslty shall be vesb«
ed in a board of curatops eonsisting of nine mem=
bera appointed by the govarnor, bg and with the
adviue and consent of ﬁh$ aenaha. '

Saction th} reads as follawet
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“Seatian 9(b). Mhinﬂenance of state university
end other educational 1netitutions,--The general
asaembli shell adegnately maintain the state

“university end guch ot adnaatienal 1natituti@as
as 1t .may deﬁm neaeznaryﬁ_ : .

sotions 9{a) and (b), juat qnetad, is Saatian
e 18?5 eenatitukian ef Mizsourl which raads

' The saume‘
59 Mti@ie XI. ﬂf ;
as fallawst A

, “'Th@ éanoral ﬁsanmbl
- Publie 8 gh@el,ﬁundgwixl

f% whsnever tha
iﬁ and the actual
of gquire, aid and .
al he Btate. Hnivars 7 now eptablished
' ts present departme: - The gevermment
,'ar thei&tate Universlty ahall be vested in a
Board of Curabtors, io consist of nine mambera,
%o be appointed by the Governor, by and with
-]th@ advice ana amnaant af the 8enata;

It was conceded in the oase ef Hﬁimberger va‘ Beard of Curas
tors of the University of Missouri, 268 Mo. 598, 188 8.W, 128,
that this sectlon (Sestion 5, Articls § af the 1875 Gonstibution)
deprived the gbneral aasembly of ‘the power to diseatablish the
University of Mistouri or any department thereof in existence
when the Constitution: (18753 wes adopteds It appears that the
same construction would be applied under the present sections»%9{a)
and 9{b) of the Gonstitution, There is no such constitutional
_provision as section 9(a) relating bo Lincols Unlversity and the
Board of Curators thereof., Also notice that by Section 9(b), the
genersl assemdly shall adequately maintain the state universit
and guch other lnstitutions as 1t may. &eam necessary, this
section, the govermment and contre 1 Un varsihy is 1ert
to the Geaaral Assembly. Query, then, es to whether the scope
of authority of the Board of Curabors of Lincoln University is as
broad as that of the Beard of Curators of the University of Missouri,.
In the absence of such & section as 9(a) pertalning to Linecoln
University end the Board of CQuretors thereof,; the power to divert
the use of the Dalton Vocational School is in the general assembly.
Whether the Board of Curators of Lineoln University has been given
that authority depends upon the statutes quoted above and the
impliceations therefrom, The court, in State ve, McReynolds; 193
8.W. 24 611, at Lace 612; stated the Tule as follows?

"The question for decisien is whether the
curators have the power to borrow money for
building the dormitories and issus Buch
revenue bonds as sacurity,tgb

n!,‘_e.'-: a



Honorable Earl'k&»ﬁawupn

"This $tate has 1ﬁng follﬁwaé“the rule
gnnounced in Dillen, Munfeipsl Corporations
'(1?11 ?“t 237, 86 long “1t has beeome

gputied rapaaiﬁi
e ,1 aarporaﬁian poRs:
'exnrcis& the following ‘
g ‘_heae granted i

Pwerﬁs, seeend,,
iplied 4in or

1y granted;

16 deelared obw
é@paratianuwnet
spensable, Any
iing the exis~
the courts

8 pewer 1s

it to the powers &
hose assential %
d purposes of th
©atmply eonvenlent, but .
i-rm-,\ raaaenable doubt

: ~t held that the ‘Board af Qurahers of the Univarsity._;
of Missauri had the authority undsyr Section 172,020, suprs, to .
issue vevenuse bonds for the purpose of erecting dormitories, alnr‘;
thnugh ths pawer ta do s0 was noté %) éasly given to said beard,iy

@ﬁher onses’ frem this jurisdieﬁiangand others, although not
deterninative of the precise questior volved, throw some 1ight
- upon the polubtlon eof the question ‘whioh we are concéerned, In
the case of Corley vs, Montgomer 68, W, 24 283, the Kansag City
Gourt of Appeals-held that the pow r of the board of a elty, towm,
or eonsolidated distriet, to éatablish ward schoola carries with.
i1t,; or necessarily lmplies, the po erjta abandon schools no lmnger
required, Courts in other jurisdi ong have tended to base the
suthority of a bosrd of education 186 sohool property upon
the basis of the rpose for whieh 1t was leased; Also; it seems
that the power o board of edueation 1s narrower than that of
the Board of Regents or Board of Curators of a c¢ollege or university;
However;, see FPresley vs, Vernon. i ‘School Board, 139 Bo. 692;
(Louisiana case) where a school . tempted to lease a perkien
of the school ground to a privat i y who intended to builld a
eafeteria thereon, In denylng thé ook such authority the court
held that a ‘school board does not h she power; under the law; -
to lease ground ‘gequired for schae; surposes unlese it is for mome
casual ugey not prejudicial to ng c,nsiaﬁent with the main pup«
pose for which the property was ascguired, See also Herald et al.
ve. Board of Education, 65 8,E. 102 (West Virginia case] for a
similar holding. However; see Atlas Life Insurance Company ¥sy
Board of Education of City of Tulga, 200 P, 171 (Oklahoma case)
for a more liberal view, In that oase the court held that the
Board of hduoabion had the autherity ta laase portions of the

*5;;1‘



Honorable Earl E; Dawson

schoel lands to & mining corporation where the land was not needed

for school purposes., Bee the case of State vs, Davidson, 31 S.E,

- 2d 255 (Georgla cams) and Francis vs, Oroley, 50 S.W. 24 462

.~ (Texas case) where the Board of Regents executed leases of certain
lands belonging to the respectlive universities, These cases,

- exeept for the Corley case, are clted only to show that the boards

in other jurlsdicbions have executed leases of certaln school

properties; they are not determinative of the question of authority

of the Board of Curators in this astate bscause of the differences

batween the laws in those Jurlsdictions and the laws of Missourl,

It ie the opinion of this office that the Board of Curators
of Lincoln University may lease the Dalton Vocational School as
proposed in the opinion request., :Baid eplnion 1s not to be con=~
strued broader than ls neceasary te cover the pecullar facta and
circumstances presented in the opinien request, From that which
has been pointed out, it 13 apparent that the Board of Curators
of Lincoln University acts in the nature of a trustee for the
state in the contrpl and management of the Dalton Vocational School,

That the board 1s elothed with discretion in the exercise of
1ts powsers ig shown from the followlng quotation taken from State
ex rel, Thompson vs, Board of Regents for Northeast Missouri State
Teachers College, 26l S.W. 698, at l.c, 700! :

- "While the board, in & sense, represents the
state In the performance of 1ts dutles, it is
but one of the many necessary insbtrumentale
1ties through which the former iz enabled te
act within the scops of the powsrs conferred
by law. These powers embody no attributes
of sovereignty whlch would entitle them to
be designated as the state's alter ego., While
in a sense the board is an agent of the state
with defined powers, the importance of its
duties with their attendant responsibllities,
is such as to necessarily clothe the board
with a reasonable diseretion In the exercise
of semey This is inevitably trus, first, be-
causeg of the difficulty 1ln framing a statute
with suech a regard for particulars as te
cover every exigency that may arise in the
future; and,; second, because a restriction of
the board's powsrs to the letter of the law
would destroy its effilciency, and to that ex«
tent eripple the purpose for which the institu«
tion was ereated, Legislatures, therefore,
moved by that wisdom which is born of ex=
perience, whether consclous or not of that
aphorism that 'new occaslions teach new duties;

~6'
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time makes anclent acts uncouth,' have cofi~
tented themselves with defining lu general
perms the powers of such Boards as are here
under review, lsaving the discharge of dutles
not defihed, and which way, under changed
asondltions, ariss in the fubure, to the dlsae
. oretion of the board,™ . 1 .

‘General Assembly intended
to sit vacant and unused ,
. ‘Bepldes the non-use, it
preciate at & faster rate
- Theae seem to be further.
Legislature intended that
ration in the exercise of its

nt of said school, =

It bardly seems probable that ™
that the Dalbon Voeatlonal Schoel 1
after the school ‘term of May 31, 1
{8 oommon knowledge that bulldings
under such gonditions than when us

reasong from which to infer that £
- the Board of Curatora was to use d
authority in the control end manage

CONCLUSION .

1t 1s therefore the opinion of -this offies that the Board of
Curaters of the Lingoln University has, in the absence of funds
to carry on the opsration of the vocational school as such, the
suthority to lease Dalton Vooational School for ome year to an -
independent publis school distriect, . '

' Yours very truly,

JOHN M, DALTON
~ Attorney General
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