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PAXATION: (1) A publication of notice requisite to the .sale-of
TAX ‘SALE: lands for taxes directed merely to the "heirs of a
COUNTY COLLECTOR: certain person which notice does not cont@in the.

o names of the record owners or the names of all
persons appearing on the land tax book 1s insufficient and would render
a sale based thereon invalid. (2) When, prior to conveyance, a sale
of lands for taxes is discovered to be, for any reason, invalid the
purchase money and interest théreon shall be refunded to the purchaser
of the county treasury. (3) The costs and expenses incurred in
connection with the sale of lands for taxes which sale is later

determined to be invalid cannot be charged against the purchase money

‘ in the hands of the county.
%ZDT

iomrﬁbla Robert E. Wilson
e -—Ppogaeonting Attorney
‘ Polk Qounty _
Bolivar, Missouri

Deay Sirt

December 7, 1955

This will aeknmaladgo‘rac,e&gb of your request for an officiel
opinion of this department, whioh request readss '

"An exceedingly oomplicated preblem invelving
the sale of cértain real esbate for taxes by
the County Collestor has arisen in this Gounty
upon which I would like to have your opialon,

I shell denomingte the various parties involved
.88 Ay B and C. The facts are as followss

"A originelly owned 80 acres of land which were
combined together into & single tpact. There-
efter he married B and conveyed 60 acres of this
land to B and her bodily heirs. 8sven children
were then born of the marriage between A and B,
end A subsequently died. Administration was
duly had on the 20 acres of land whieh remeined
in Ats name at the time of his death, and B
slected to teke & child's part. The seven child=-
ren vwere placed In vearious foster homes, some of
them were sdopted end some were not, and others
have legal guardians and others do not., Then B
married ¢ end now has five children by him,
Meanwhile, the Gounty taxzes on the entire 8
acres of land besame sgveral years dslinquent,
and the Gounty Colleator severdl months ago
undertook to sell the entire 80 acres for

taxes under the Jones-Hunger Act.  He published
notices Iin the newspapér which defieribed the
entire 80 acres as a single tract, and which
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notices were directed merely 'to A'a heirs'!,

. The entire 80 aores was sold at the first offering

. Por a cash price of $1100,00 and a ceriificate

~ given to the purchsser by the colleshor. Since
the taxes only amounted te around $200,00 plus
the eests; the collector deposited more than
$800,00 in surplus with the Gounty Treasurer.
Based on the above facts; I would like to present
the following questions for your considerationt

(1) Is this entire sale invalid because of the
fallure of the collector te give a proper notice
- in the publication aforesald, because of the
commingiing together of bthe two traéts, or for
any other reason? (2) If the sdle is in fact
- invalld, how oan it be undone so az to restore all
the partiss to status quo, and particularly with
regard to the sosts of the sale? (3) If the asale
is invelid, what disposition should be made of the
surplus funds in the hands of the Gounty Treasurer,
and also the $200,00 plus costs retained by the
collector to satisfy the taxest (L) Might a sale
based on susch & publication be valid es to the 20 asers -
tract, but invelid as to the 60 aere tract? (5)
If the sale, or any part of it, is valid, can the
County Trsasurer with approvel of the Gounty Uourt
pay over any of the procseds to any of the parties
until Bts death? {6? Based on your answers to the
preceding 'questions, would it be lawful for the
County Treasurer to pay the surplus funds into
the Clreuit Court of Polk County, Missouri, and
file a sult for interplesder of the various
interested partiest ?7) If the previous ssle
is invalid, can the collector lawfully re-sell
this land for taxes by advertising bhe two
tracts separately, mentioning the name of each
heir to the present tract in the .separate
publications and selling each tract separately,
even though the owners of the sixty sore tract
cannot be determined until B's death? (8) Would
any person be entitled to claim the surplus from
the sale of the 60 acre tract in hands of the
County tressurer prior to the death of BY"

You atate that the 80 sores was desscribed as s single tract and
that the notice was directed to "Ats! heirs." We assume that such
was not the manner in which the susessment was carried on the land

tax baook and.ﬁg.will treat first the matter of notice.

.-
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: Section 13 of Artlele X of the HMisacuri Constlbution provides
that no real-prap¢rﬁg shall be sold for texes without judicial
prosceedings unless the notice of sale shall contain the names of
all record owners thereof or the names of all owners appearing on
‘the land tax book. 3Said sestion more fully provides as followst

"No. real property shall be gsold for state,
county or o¢ity taxes without judiclal proceed-

~ ings, unless the notise of sale shall eontain
‘the names of all record owners thereof, or the
names of all owners ﬂppa&rzn§ on the land tex
book, énd ell other information required by law."

gestion 1@5,15@,'33 ambndéd:ﬁé conform to the requirements of
the ebove noted constitutional provisions provides as followst

"L, All lands and lots on whish taxes are
delinquent and unpaid shall be subject te
sale to dischargeé the lién for said delinquent
‘and unpeid taxes as provided for in this
chapter on the fourth Monday in August of

eagh Year, :

"2. Ko real property shall be sold for atate,
county or city baxes without Jjudicisl proceedings,
uriless the notice of sale shall contaln the names
of all record owners thereof, or the names ol all
owners appearing ocn the lend tax book and all
other information required by lawj provided,
however, delinquent taxes, with penalty, interest
and c¢osts, may be pald to the county collector at
any time before thejproperty is sold therefor,

"3, The entry of record by the counbty colleédtor
1isting the delinquent lands and lots as provided
for in this chapter shall be and becoms & levy
upon such delinquent lands and lots for the purpose
of enforeing the lien of delinquent and unpaid
taxes, together with penalty, interest and costs.

It 13 %o fbe noted that prior to the 1945 Gonstitution there
was no requirement that the notise of sale of real property for
delinquent taxea in a nonjudisiel prosesding contain the names of
the record owners or the names of the owners appearing on the land
tax book. In fact such requirement was specifically negated by

“3m
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'the'rcliﬁwigg,langﬂagég RSl?B?,-&gQ; 11125,

"It shall not be negessary te include the
name of the owner, mortgagee, oscupant or
any obther persen, corporation owning or
daiming an interest in or to any of sald
lands or lots in the notise of sale.”

Sestion 140,170, asxa‘ 1949, provides for the publication of

the noties of saie as followsi

oo Mihe sounky cellector ghall cause & copy of sush
cnde 1446 of dedinguent lendg wnd lots bo be printed
Rt dn Some newspaper of eeuamlaimuhtimmd
S published in the osounlty; for three consecutive
' Wesks, one insertion weekly, before such sale,
- the last insertion to be st lemst fifteen days
- prior to the fourth Monday in August. =

- M2. In eddition to the nsmes eof all resord ,
ouners or the names of all owners appearing
'on the land tax bodk 1% shall only be negessary
dn the printed and published list to state in
" the aggregate the amount of Saxes, penalby,

- inberest and cost due thereom, esch yasr =

- separately stated, and the land therein

- deseribed shell be deseribed in fovty sere

tracte or other legal subdiviasion, end the
lots shall be deacribed by number, blesk, -
addition, ete.j provided, however, that if a
- part or parts of any forty acre tract or other
degal subdivision or lot is assessed on the
bax books to btwe or more parties as owners
‘Yhereofy then, as to such land or lots, such
118t shall be sc prepared and ‘separated.

%34 Po sush 1fst shall be ‘attached and in 1ike
‘maymer 8o printed end published s notice that
so mich of ‘8did lands.and lots as may be necessary
- Yo discharge ‘the taxes, interest and charges which
may be due thereon st ‘the time of sale will be
80ld at public auction at the courthouse door
of ‘sugsh county, on the fourth Monday in August
- next thereafter, commencing at ten oleleck of
-sald day and sontinuing from day to day there~ -
after until all are offered. ‘ -

iy
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"i. The sounty collector shall, on or befere
the day of sale, insert at the foot ¢f suech

- 1ist on his record e copy of such notice and
‘certify on said record immediately follewing
such notice the name of the newspaper of the
county in whish such notice was printed and
published and the dates of insertlons of
sueh notice in such newapaper.,"

It is fundamental that in construing a statutory provision
relating to the sale of land for delinquent taxes sush prevision
mast be atrictly eonstrued in favor of the owner of said land.
This rule is stated in 61 €.J., Set., 1519, page 1117, as follows:

"Sales of land for delinquent taxes being in
derogation of private rights of property, the
power has been sald to be strietis-simi jJurls
- end statutes authorirzing such sales must be
‘striotly eonstrued in favor of the owner of
such land, or in so far as they are intended
for the bensfit, or the protection, of the
eitizen, and the scope of such statutes 1gs
never enlarged beyond their actuel terms."

courts of this gtate, 1.e. Meriwether va. Overly, 228 Me. 21
Sehlafly vs. Baumann, 108 s.W.(2d4) 363.

Vol ghe foilowing is contained in Goéléy. Taxation lith Edition,
ol. 33 ,

The rule h&a-léns been recognised and applied by the apgellate
H

Sec. 1409, p. 2791-"A notice of sale, as
required by statute is necessary to authorisze

a tax sale and the absense of the notice
renders the sale voeld. This is one of the

most important of allusafeguerds that have

been deemed necessary to protect the interests
of persons taxed and nothing can be substituted
for 1t or exeuse the failure to give 1t.M

See. llllh, g. 2799-"Unusual care is required -

in obeying the directions of the atatute regarding
notice, or no one who is entitled to notice ean
gg "bound by & sale which has been mede withous

]

“5
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t
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Lo Tarning more sgeciﬂaally to the instant faets we invite your
‘attention to the following found in 51 Am. Jur. Taxation, Bee. -
3037, page 9@73 . Ny _ :

"A netice of the sale of land fer taxes as
the property of the 'heirs of! a degeused
ewner, is insufficient, in the abssnoe of
expreas statutory autherity." \

~ In the ¢ase of Holroid vs, mhvzy; 15 Lew Ed, 26k, 18 How, 69, .
deocided by the Supreme gourt of the United States, the plaintiff .
‘brought sult to obtain %géaaaasmn, of certain lends held by the
defendant ., Plainbiff cleimed title under & tax sale wmade 4n the

year 1846, It eppeared that thore has been & pricr tax ssle in
the year 184l in whioch the notite of sale 1isted the property es
property of the “heirs of James Thomss,” In regard to the 184k
-Mlﬁgmdigpeﬁiﬁaauy in regard ¢ the notise of sald sale the
court satds ‘ ~ »

Hour azzm.anv i8; that the sale 4in 18l44, anm the

~ property of the ‘'heirs of James Thomas,' was
inpperative upon the title of the plaintifs.

- The advertisement did not expresa the name of

~ the person o whom the lot was assessed on the
books ¢f the Corporation et the timé of sush
assessment, &3 was required by the Aot of =
Congress of the 26th May, 182l, amending the
city chavter (I Stats. at L, 75, section 2);
nor were the taxes due for that yeir collected
by means of its sale) ab most, 1t Wms en
abortive effort to do so, which failing, left
the lien ¢f the Oorporation on the lot for the
agsessed taxes, and 1tas legal remedies to

w
-

enforce it unimpaired; & # & # w

"The Aet of Congress above referred to provides .
- for the case. It declares 'that no sale of real
property, for taxes hereafter made, shall be imw
paired or (made) void by reason of such property
net being assessed or advertised in the name or
nages of the lawful owner or owners thereof,
provided the same shall be advertised as above
directed.! We have seen that the Gorporation was
directed to advertise the name of the persen to

&64_.
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whon the lot appeared to be assessed on the
books of the Corporation."

Bearing in mind the fact that the provisions of Artiele X,
Section 13 of the Constitution, and Seetion 1140.150, RsMo 1949,
relating to the inclusion of the name of the record owners of the
names of the owners appearing on the land tax book in the notice
of sale and for the benefit of the texpasyer, we are of the opinlon
that under the foregoing noted decision and cases authorizing a
notice of sale directed merely to "A's heirs" is insuffleient,
1t, of course, follows that a failure to comply with this mandatory
condition precedent of publishing e valid notlce renders the tax
sale invalid ss to the entire 80 acre tract,

What has heretofore heen stated disposes of quaébiena 1, } and

*

Questions 2,3 and 6, relate to what disposition should be made
of the proeeeds of the sale and the payment of the scsts incurred
in such ssale,

Your attention is directed to Sestion 140,540, RSMo 1949, which
provides as folléws!: :

"1, Whenever the county collector shall discover

- prior %o the conveyande of any lands sold for
taxes, that the sale waes for any c¢ause whabever,
invalid, he shall not sonvey suth lands; but the
purchase money and the'interest thereon shall be

- refunded out of the county treasury to the
purchaser, his representatives or assigns, on
‘the order of the county court.

"2. Such invalid sale shall suspend for the
period intervening between the date of the sale
and the dlscovery of its invelidlty the running
of the statubte of limitations. ,

"3. In such cases the county éolleotor shall

make an entry oppesite to such trasts or lots

in the rescord of eertificates of purchase issued

or redemptien record that the same was erronecusly
sold, and the cause of invalidity, and such entry
shall be prims facle evidence of faetitherein
stated. He shull notify the county clerk of sueh
action, whose duty it shall be to make a like entry
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upon his sale record.”

This seetion provides that if the collector shall discover,
prior to conveyange, that the sale was for any oause whatsgever
invalid, the purchase money and the inbterest thereon shall, ‘on
order of the county court, be refunded oubt of the county treasury.
Said seotion is here applicable since the sale here considered
constituted the rfirst offering and no conveysnce has yet been made.
In view of the expreas provision of this section that the purchase
money and interest therson shall be refunded to the purchaser on
order of the county court we are of the opinion that an inter-

§

pleader sult would not be necessary or appropriate. »

' The eoste of printing the tax sale notlice is provided for in
Seetion 140.170, as follows?

"5, The expense of sush printing shall be
paid out of the counby %raasurg and shall
not exceed the rate fixed in the sounty
printing eontract, if any, but in no event
te excesd one dollar for each desoription,
which cost of printing at the rate pald by
the county shall be taxed as part of the
coats of the sale of any land or lot cone
tained in sueh list."

Seid section provides that sald expense shall be paild ocut of
the county treasury and taxed as part of the costs of the sale.

Section 140.220, RSMo 1949, provides that the county clerk shall
act as elerk of the sale and apecifles a fee as followst

1. The elerk of the ecounty court shall
attend, elther in person: or.by deputy, as
the clerk of the sale of such delinquent
land, and shall enter the same on a sufficle
ent record book giving a deseription of the
proper traet or lot, showlng how rueh of
each was sold to whom, and the price, or
whether the same remains unsold.,

"2, For his services as in this section pro=-
vided, he shall; except 1n those countles having
a population in excess of one hundred thousand,
receive the sum of twenty~five cents on each

w8
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-‘tm% of :t.am ar ot sold, to bwem part of
the eosts of ssle and mﬁ by the purcheser,
- whioh fee shall include. entry or. reeiml of
rwéamgbs.am on mah raem»ﬂ

sua fm ﬁmsmmtas a m:sis e:f the m» md 1s to be pam by
m .yumhaaw. .

, Seotden H&ﬁ.&?@, R&M l?h?; gravidaa that the Mllea‘bar aha.il
be anﬁi’awﬁ to & foe of +50f for issuing & vertificate of aale.
ﬁam fea 48 mamrisa w ba pa.!.d by the mahaaw. ‘ :

‘ by éx:‘ ‘m& fmm t.ha z’weaapf" ¢ that the coabs af publ:ma«
ﬁiaxm WO e borne by the eounty end would not be subjeot to res
inmbursement out of the proceeds of the sale since the sale 18 invalid
snd the purch oy is »equired to be refunded to the purchaser,
Likewise, we are of the epinion that the fees of the two officers .
sbove mentioned sould w‘t; be charged againab the proveeds of the sale
since gpuch monies are to be refunded. We know of no other provision
“vhieh would permit pe $ of s&.i& foes i‘ram other sourses in the
evmt of By »_,?&‘Md vsala* C . | ‘

- L.aatzlm o inquiz*e whathex* i;he § 113‘»3%:- nay resell this 1and
for taxes, We know of po provisioen’ ,

| would prohibit a
resale of land for taxes

. where such lmﬁs haﬁ been sold at a sale
which is later determined o be invalid. We would suggest upon
resele that the 20 asre and 60 screitracts be listed and sold A
8e arately since each m'bmular tract is liable only for the thxes
ich have been assessed ageinst 1t end cannpt be sold for the tazes
‘due ¢n the other lands of the same owner ¢r others, and that the
notice of sale velating to esch should contein the nemes of all
ggcgrd ouners or the namaa ar 81l Wners appming on the land tax
QK - :

- In vi.ew of our previem& diatmaaian ml&ting to the mlid.tty of
the tax sale here invelved, we need not &b this tﬁ.me undertake a
diecussion ar queﬁ‘elcm mamber 84

CONGLUBION

thab Therefors, in tize préﬁxis@s, it :ia | the opinion of th:isﬁ office
hatt

(1) A publiecation of m%ice requisibe to the sale of lends for
taxes dirested merely to the "heirs of" a certain person which nobice
does not contain the nemes of the record owners or the names of all
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persons appearing on the land taz book, is insufficient and w&uld
rander e aale based thereon 1nvalid. :

' (2) Whan, priar 0 éamy@yanae, a ssle of lands for taxea 18
’disaaverad 4o be, for any reason, invalid, the purchase money snd
interest thereon shall ba refunded ta ﬁh@ puraha&er out or the
county: treasuxy» , » ) -

(3) The sosts and expenses ineurreﬁ n aenn@ation wiﬁh the

aale of lands for taxes,whioch ssle 1s later determined to be ins

valid, cannot be oh&rged asainsb the purchase money in the hands of
the caunty.-

. fThe faregaing ayinien\ uhieh.x herab a Frave was pre anﬁd
by my assiatan%, Mp, ﬁaual’ﬂ.._ fey; v p ’ p s

Yours very truly,

John M, Dalten
) Attorney General

DDG smw



