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1 i ·PHYSICIANS & SURGEONS: 
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PRACTICE OF MEDtct.tNE': 

. 
'unlicensed physicians may ~,,noj; _,nga~~ 
in. practi6e Eff~ medicine, .retsar4l:ess · 
of nature of employer or character ef 
supervision. 

DEFINITION GF "PRAC;J:CE 
OF MEDICINE : 

March 29, 1955 

t4.r. John A. Hailey 
Executive Secreta~y 
state Boa~d of Medical ~~iners 
Jefferson City, l\'11ssour:t 

Dear 'Sirt 

'l'his is ln response to your requeet for opinion dated 
July 20, 1954, which .retu.\s as followst 

"fhe PU.ssour1 Sta:te Board of Medical 
Examiners hereby requests your opinion 
on the following point·s: 

"1. A legal ihJtin1t1on of the practice 
of medicine in the State of M1ssour1J 

"2. Whether phJsieians who may be. grad­
uates or medical schools and l.1<.umsed in 
some other &)1a,tj!t;:_nr count.rr,. but not licensed 
1n tilie: S't~ of M1s so uri, may engage in the 
actiVities wh1ch fall within the definition 
of the practice or medicine; 

",;. Whether such persona may e.ngage in such 
aot1Vit1es undel' the supervision of a licensed 
physician; and 

"4• Whether such unlicensed physicians may 
engage in the practice of medicine as will 
have been previously defined while in the 
employ or a medical school, private or state 
hospitals, or other institutions; il- i~ ~:- n 

l. The law governing the subJect of the practice of medicine 
and surgery in this state is found in Chapter 3.34, R,m.;io 1949. The 
following sections &l'e particularly pertinent to your inquiry: 

Section .3.34.010. "It shall be unlawful for 
any person not now a registered physician 
within the meaning or the law to practice 
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medicine or surgery in any o£ its depart~ 
mentst or to profess to cure and attempt 
to treat the siok and others·atflieted with 
bodily or mental infirmitie!s,, or engage in 
the praotic~ ofmidwi£ery in.the state of. 
Missouri, e:x:cept as herein provided." 

Seotion 334.030. ttl. Any person practicing 
medicine or surgery in this. state 1 an.d any 
person attempting to treat the sick or other 
afflicted \vith bodily or mental infirmities. 
and any person representing ¢1' advertising 
himself by· any. means or through any medium 
whatsoever, or in any .manner l<Ihatsoe'Ver, so 
as to indicate that he is authorized to or 
does practice medicine or surgery in this 
state 1 or that he is authorized to or does 
treat, the sick or others a.ff'licted with bodily 
or mental infirmitiesJ vdthout a license from 
the .. state boa.:rd of medical examiners shall1 
upon conviction, be adjudged guilty of a m~sde• 
meanor for each and every offense; and. treating 
each patient shall be regarderl as a separate 
offense; provided, that physioians registered 
on or prior to March 1, 1901, shall be regarded 
for e'ITery purpose herein aslioensees and regis­
tered.physicians under the pr.ovisions of this law. 

tf2. Any person filing or attempting to 
file as his own, a license of another or a 
forged affidavit of identification; shall 
be guilty of a felony and upon eonviction 
thereof• shall be subjected to such fine 
and imp~isonment as are made and provided 
by the statutes of this state for the crime 
of forgery in the second degree. 

11 3. Upon receiving information that any 
provision of this section has been or is 
being violat,ed, the secretary of the state 
board of medical examiners shall investigate 
the matter and upon probable cause appearing• 
shall, under the direction of the board, file 
a complaint \d.th the prosecuting or circuit 
attorney of the county or city "Where the 
alleged of.fense occurred.tt 
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Section 334.150. nrt is not intended by 
sections 334.010 to 334.180 to prohibit 
gratuitous service·to and treatment of the 
afflicted, arid sections 334.010 to 334.180 
shall not apply to commissioned· surgeons 
of the United States army navy, and United 
States public health service while in the 
performance of.tP,etroofficial duties, nor 
to any licensed .practitioner of medicine 
and surgery in a border state attending the 
si.ck in this statl3;, provided, he does not 
maintain an office·· or appointed place to 
meet patients: Or receive calls within the 
limits of this state; and prov·ided, that 
such practitioner comply with the statutes 
of Missouri and the rules and regulations 
or the department of public health and 
welfare relating to the reports of births, 
deaths and contagious diseases, nor shall 
said section apply to the provisions of 
chapter 337, RSMo 1949. And sections 
334.010 to 334.180 shall not apply to per­
sons who endeavor to cure or prevent disease 
or suffering by spiritual means or prayer; 
provided, that quarantine regulations re­
lating to contagious disease are not in­
fringed upon; provided further, that no pro­
vision of this section shall be construed 
or held to in any way with the enforcement 
of the rules and regulations adopted and ap­
proved by the division of health of the state 
department of public health and welfare or 
any municipality under the laws of this state 
for the control of" infectious or contagious 
diseases. tt 

'l'he term "practice of' medicine," under statutes prohibiting 
the practice of medicine without a license, has been held in 
some states to be used in its technical sense. However, in Mis­
souri the term "practice of medicine,n under the above-quoted 
statutes, has been construed as being used in its ordina~J, com­
mon and popular sense. Kansas City v. Baird, 92 Mo. App. 204; 
70 c. J. s., Physicians and Surgeonst Section lOa, page S32. 
In fact, it is to be noted that under the above statutes the 
prohibition goes beyond the practice of medicine as it may be 
understood generally and extends to the treatment of ttthe sick 
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and others afflicted \"lith bodily or mental infirmities,n which 
may or may not fall within the generally un.derstood and accepted 
definition of the practice of medicine. 

In State v. Smith. 233 Mo. 242, 135 S. W. 465, 33 L. R. A., 
N.s., 179, it is pointed out.that the original bill passed in 
1$77 merely sought. ''to .regulate the practice of medicine and 
surgery.u In 1901 the law was amended so as to provide that "all 
persons desiring to practice medicine or surgery in this state, 
or t;o treat the sick oi' afflicted" should apply to the State Board 
of Health for examination. The court said, Mo. l.c, 257t . 

· ''It is obvious· that the J .. eg,.slature, by 
this amendment, intended to include those 
who practice neither medicine nor surgery 
in any of its departments; but who profess 
to cure, and who treat or attempt to treat, 
the sick by means other than medicine or 
surgery. Evidently the Legislature, in 
order to guard the. overcredulou.s against 
injljry that might result from yielding to 
the solicitations and professions of men 
who ignorantly undertake to diagnose and 
treat human ailments~ deemed it properJ 
in the exercise of its police power', to 
require all persons, who undertake to so 
treat the sick, to show that th~y possess 
the qualifications which the lawmakers 
prescribe as essential." 

It is well to bear in mind that Section 334.030, supra 
provides for three separate and distinct offenses. Discussing 
this point in State v, Young, 215 s. w. 499, 500, the St. Louis 
Court of Appeals saidt 

"Section 8315 provides that any person 
practicing medicine or surgery in this 
state and any person attempting to treat 
the sick, etc., and any person advertising 
himself so as to indicate that he is author­
ized to or does practice medicine or surgery, 
or that he is authorized to or does treat 
the sick or others afflicted with bodily or 
mental infirmities, without a license from 
the state board of health, shall be deemed 
guilty of a misdemeanor. 
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"This statute provides for·three separate 
and distinct offenses• and, the defendant 
in this case being charged with all three 
of the offenses, the verdict should have 
been specific as to whether he was guilty 
of one or the other or all of them. As 
the matter was submitted to the jury, some 
of the jury may have believed him guilty 
of one of the offenses, and some o£ the 
other. The defendant is entitled to have 
twelve men believe him guilty of either .· . 
one or all of the stated violations of the 
statute." 

Section 8315 of the 1909 Revision, in the above quotation. 
is the present Section 334.030 of the 1949 Revision. 

The term npraotice of medicine" has been construed on 
several occasions l;:>y the courts of this state. Most of' the 
cases and apt quotations therefrom are found in the following 
opinions of this office, copies of \..rhioh \'le enolase: 

Dr. H. S~ Gove, January 14, 1937; 
Dr. Harry F. Parker, July 29, 1938. 

-·. 

Supplementing those opinions, we here\rl th quote the following 
from 70 O.J.s,., Physicians and· Surgeons: 

J 

Section 1, page 815. 

"One practicing medicine praotices the art of 
preventing, curing, or alleviating diseases, 
and remedying as far as possible the results 
of violence and accident. 'Practice medicine' 
is a term of frequent occurrence in the stat­
utes, has frequently been the subjeet of 
statutory definition~ and includes diagnosis. 

"The practice of medic.:ine, as ordinarily or 
popularly understood, has relation to the art 
of preventing, curing, or alleviating disease 
or pain; popularly it consists in the discovery 
of the cause and nature of disease, and the 
administration of remedies or the prescribing 
of treatment therefor. It includes the appli­
cation and use of medicines and drugs for the 
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purpose of curing, mitigating, or alleviating 
bodily diseases! but it does not wholly .de­
pend on the·adml.nistration of drugs. It may 
be said to consist in three things: (1 J In 
judging the nature, character 1 and symptoms 
of the dise.ase •. (2) In determ. ini.ng the 
proper remedy for the disease,. (3)' In 
giving or prescribing the application of the 
remedy to the disease. " 

Section lOb, page ff)4: 

"Under the broad and comprehensive term~ of 
some statutes requiring a license or certifi­
cate, and the construction placed thereon 
the practice of medicine consists in judg{ng 
the tlature, character and symptoms of disease, 
in determining the proper remedy for the 
disease• and·in giving or prescribing the 
application of the rE!medy to the disease. 
More specifically, these statutes apply to 
the offer to treat or the treatment of any 
human ailment~ disease, disorder, pain, 
injury, infirmity, or deformity by any 
system or method, o.r in any manner, or with­
out any system, and by the employment or 
application of any curative or therapeutic 
agency. whether administered internally or 
applied externally, provided the giving or 
administration of the treatment is pursued 
as a business, calling, or profession, dis­
cussed supra subdivision a of this section~ 
and for compensation, discussed infra sub­
division n of this section. Also, under the 
statutes a license or certificate is necessary 
"to enable a person la-tv-fully to engage in the 
business or practice, for fee or reward, of 
prescribing, or prescribing and furnishing, 
drugs, medicines, or other agencies or re.me­
dies for the treatment, cure, or relief of 
any bodily disease. 

ttWhile a person without a license or certifi­
cate undoubtedly violates the ~~ta.tutes when 
he not only diagnoses, but also prescribes, 
recommends, furnishes, or applies a remedy, 
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he may also violate the statutes by diagnosing 
without prescribing any drug or administering 
any treatment,_ or by treatingt prescribing,. 
or prescribing and furnishing, medicine. 
without making any diagnosis. That the patient 
treated or prescribed for does not in fact 
have any ailment or disease does not prevent 
the application of the statutes; nor is the 
efficacy of the remedy administered a material 
factor. The guarding and protection of pa­
tients suffering from mental disease is not 
a medical. act rendering it necessary to have 
a license to practice medicine to perform 
such an aet. 11 

Difficulty may arise in determining ~rhether any specific 
act or .series of acts constitutes ttpracticing medicine" or 
nattempting to treat the sick" within the prohibition of the 
statute. Basically, however, if it involves diagnosis·o£ an 
ailment, the prescribing of a remedy or tr&atment as these 
terms are generally and popularly understood~ it would consti­
tute the practice of medicine within the meaning of Section 
334.030, RSMo 1949. 

2. The answer to your second question is found in State v. 
Davis, 194 rvto •. 485 1 92 s. W. 484, 4 L .. R,.A~lN.s., 1023. There 
the defendant was a practicing physician ox the state of Illinois 
but was not licensed in the state of .lVIissouri • He had a roorn at 
a hotel in Memphis, Missouri, professed to be a physician and 
held himself out as such. A patient applied to him for treat­
ment at the hotel and the defendant diagnosed his case in the 
usual and ordinary way of practicing physicians and prescribed 
remedies. However, his prescription for medicine was in the 
form of a blank which was required to be s.ent to the state of 
Illinois and then the de.fendant would send the medicine to the 
patient from Illinois. The patient took the medicine according 
to directions and made payments to defendant. The court held 
that defendant clearly was practicing medicine in this state 
'lrlithout a license and sustained a conviction under the statute. 

Subject to the exceptions contained in Section 334.150, 
supra. we believe it clear from the Davis case that it is of 
no moment that a physician may be licensed to practice medicine 
in some other state or country. Unless he holds a license from 
the State Board of Medical Examiners of the State of Jl.iissouri he 
may not practice medicine within this state. {See also the en .... 

-7 .. 



Mr. John A. Hailey 

closed opinion of this office issued to Dr. H. s. Gove, January 
14, 1937.) . 

3. In answer to your third question '-te direct your atten­
tion to the ease of State v. Young• supra. This was a prosecu­
tion for practicing medicine without a license, As a matter of 
defense the appellant contended that he was engaged as an assist­
ant to a regularly licensed physician, Dr. Tarlton, and offered 
evidence to that effect. which the court excluded. The appel­
late court said, 215 s. w., 1. c. 501: · 

tt,:, •:( ;:<: This was not error as the de;f'endant 
could not escape the e.f'fe~t of the statute · 
by showing that in practicing his profession 
he was employed by another and acted under 
anotherts direction." 

See also 70 C.J.s., Physicians and Surgeons, Section lOk, 
page $45, where it is said: 

naenef!ally • ·where a person without a 
license or certificate performs acts con• 
stituti,ng the practice of dentistry, medi­
cine, or S\lrgery, he is not relieved from 
liability therefor by the fact that he 
performs the acts as an assistant to, .or 
under the direction and supervision of, a 
duly authorized practitioner unless he is 
within an express statutory exemption, as 
discussed supra Sec~ 9• However, the 
services of an ordinary nurse performed 
under the directi9n of a duly qualified 
surgeon are not within the statute; nor 
does it constitute the practice of med~cine 
for an X-ray specialist to use an X-ray 
machine in giving treatment as advised by 
a duly licensed medical practitioner. The 
performance of such duties as are usually 
and ordinarily performed by internes does 
not constitute the practice of medicine ev 
a representation that the interne is author­
ized to practice medicine. A layman who 
was merely present at an examination and 
assisted a licensed physician in making a 
diagnosis has been held not guilty of un­
lawfully practicing medicine. lt 
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Therefore, it seems clear that one who does not have a 
license from the Missouri State Board of Medical Examiners, 
unless he falls within the exemptions.of Section 334 .. 150, supra, 
may not engage'in activities constituting the practice of medi­
cine, and the fact that he does so under the supervision of a 
regularly licensed physician,will constitute no defense to a 
prosecution for practicing medicine ·without a license. 

In passing, we should like to call your attention also to 
the case of In re Hughes v • State Board of Health, 348 rilo. 1236, 
159 s. w. (2d) 277, which was a proceeding before the Board for 
the revocation of a license• In discussin~ one of the charges 
made against the appellant the court said, Mo., 1. c. 1242: 

"'I'he evidence was suff'ic ient to support the 
charge. Steinmeyer was employed full time by 
respondent. At first he kept books• then be­
carne a technician. Respondent specialized in 
the treatment of venereal diseases in men. 
At the instigation and with the knov.rledge of 
respondent, Steinmeyer, though not a physician, 
received and examined patients in respondent's 
office, made diagnoses, determined the treat­
ment, treated t:.hem and accepted fees from therp. 
for respondent. He would do this 'l!d .. th.out any 
immediate supervision of respondent and at 
times when respondent was away from the office. 
Such acts of Steinmeyel" constitute the practice 
of med:tcine. Practicing without a license is 
unla-tvful. \dhen done at. the command and \rfith 
kno\<Vledge and aid of a physician, the latter 
is guilty of unprofessional conduct. The very 
purpose of the act in protecting the public 
from untrained and incompetent persons is 
thereby violated by.one who should be fore­
most in upholding it. See .Dillard v. State 
Board of ~~dical Examiners• 69 Colo. 575, 
196 Pac. 866. Some of the states by statutes 
have declared such conduct to be unprofessional.lf 

4. Your fourth question may be ans't..;ered very simply. Sub­
ject to the exceptions contained in ~:lection 334.150 J supra, no 
one, regardless of v.rho his employer may be, may engage in ac­
tivities constituting the practice of medicine in the state of 
Missouri unless he is the holder of a license from the State 
Board of Medical Examiners. 
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CONCLUSION 

It is the opinion of this office that, subject to the 
exceptions contained in Section 334.150, H3NI:o 1949, a physician 
who is not licensed in the state of Missouri may not engage in 
activities constituting the practice of medicine -vdthin the 
state of Missouri• regardless of who his employer may be or under 
whose supervision he may do so. 

The foregoing opinion, which I hereby approve, was pre ... 
pared by my Assistant, John \"!. Inglish. 

Enos; Qpns: 

JWI:ml:lc 

Yours very truly, 

JOHN M. DALTON 
Attorney General 

H.S,.Gove, Jan. 14, 1937; 
Harry F. Parker, July 29, 1938. 
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