INSURANCE: : Fully described Pre-Arranged Burial

o _ Agreement purportedly sold by McMikle
Funeral Home, East Prairie or Charleston,
Missouri, is a contract of insursance within
language of See. 375.310 RSMo 1949.

August 1, 1955

ﬁenarable wabar B1lmore
Prnseeating Attorney
Boott County
Sikeston, Missouri

DS&Z’ HMr. Gimrﬁf

The following aginian ig prendered in reply to your
request reading as followst

“%hﬁ MeMikle Funeral Home is selling thraugh@ut
Southeast Missourl what ls termed a Fre-arranged
Burial Agreement. Phig office is familier with
several of the Attorney General's oplnions here~
tofore issued by your office holding that burial
agpreements are insurance contracts unless the
seller has complied with the &nsurance laws of
the . stata* ﬂeﬁi?le has no insurance lieenaa¢

"I have ﬂbtaineé a typewritien draft of this
insurance agraamsnt which McMikle Puneral Home
contends is not a violation of the law and have
had cited me a copy of your opinion to Hon. €.
Lawrence«Leggat%. Superintendent of the Divigion
of Insurance dated September 15, 19%h, regarding
the Flora Hills Memorisl Chapels, Inc, It has
been pointed out to this office that the Me¥ikle
asgreement doss not fall Iinto the category of
1nsuranea. :

"Will you please sdvise this office 1f the enclosed
eontract is & contract of insurance within the
neaning of theé langnaga contained in Sec., 375.310
R SQ ?{90 19&94-

Provisions of the s&mpla contract referred to in your
letter quoted above are set out in full in order that no
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doubt will be entertained as to the contpact provisians ta a
which this opinion 1s addressed, We quote the sample contract
in the following langusget

o ”MGMIKAJE - -
“Pre-Arranged Burial Agreement

"“I hereby reques 1) McMikle Faneral Bome,

- Egst Prairle, or ‘Charleston, Missouri, to
take charge of my body at the time of death,
furnish all items Incident to m g burisal,
properly condust my funeral, all in accord-
ence with the pré=-arranged Burial Agreement
hereinafter set out, in the amount of %250 G0,

“In eensideratian of the hereinafter set out
reément, I hereby agree to pay the sum of
&gso 00 in equal installments of $1.00 per
month on the firat day of each month hereafter
until said sum is fully pald, T furthér agres
that should I fail to make such monthly pay~
ments by the 20th day of each month then this

contract shaell be veld and of noé effect and

that there shall be no 1llabllity thereunder, .
all payments being made hereunder belng forfeited
a8 liquldated dammges for the brsach of this
agreement,

"In consideration of the payment of $l 00, and
the payment of the sum of $1.00 each month here=
after on the first day of each month after date
hereof, the MeMikle Funeéeral Home, East Prairie
or Charleston, Missourl, agrees that in the
‘event of the death of the undersigned, to take
charge of and conduct the funeral of the under=
slgned, and furnish the following merchandise
and aerviees to the value of $250.00:

1. Transporting body to preparation room.

2., Bathing the body.

3. Embelming the body. '

i+ Furnish cesket and outslde box.

5. Returning the body to family residence,
if requested.

-
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6., PFurnishing hearse service.
7. Use of funeral home and chapel,
8. Use of drape set and catafalque.
9. Use of folding chairs,
10, Furnish door badge. = o
11, Furnish death certificate and burial
' permit. PR e uLAL0E
12, PFurnish one family car.
13, Personal services.
- 1. Furnieh evergreen, -~~~
15. Lowering device and grave tent.
16. Furnish grave marksr.
17, Furnlsh flower racks,
18, Attend to flowsers, S
19, Furnish acknowledgement cards,
20, Attend to filing insurance claims.

"In the event that the decessed has died a
distance in excess of 50 miles of Bast Prairie
or Charleston, Missouri, or in the évent the
burial is to talte place at a distance of more .
than 50 miles of East Prairie or Charleston,
Missouri, in each instance a reassonable charge
shall be made for distance traveled in excess
of 50 miles, S

"This agreement does not include cemetery lot,
grave or opening of the gravej nor does:it
include the necessary clothing for the deceased.

"rhe MecMikle Funeral Home agrees to furnish,

free of extra charge, ambulance service within

a radlus of 50 miles of Bast Prailrie or Charleston,
Missourl, to the uhdersigned, sald service not

to exceed btwo trips during any one calendar year.-

"pll of the benefits and provisions of this agree=~
ment may inure to any member of the lmmedlate
family of the undersigned should such contingency
arise, upon payment of the unpalid installments

due under the contract.

"Nothing herein contained shall be construed
as a policy of insurance whereby the MeMikle
Funeral Home agrees to pay any money under
the terms of thils agreement, -

u3-
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"Dated at East Prairie or Charlesbton, Missouri,
this lst day of May, 955

John Smith

Witnesss _ Jim,ébnes
HﬁﬁIKLE FUNERAL HGME
By__ Elgin ﬁ#ﬁikle. .

Summarigzing the essential provisions of the semple -
contract guoted ebove, we find that McMikle Funersl Home,

.. through Elgin MeMikle, agrees to furnish to the contract

holder twenty specified services upon his death, with such
soervices belng valued at two hundred and fifty dollarsj that
the contract holder agrees to pay the sald sum of two hundred
and fifty dollars in monthly installments of one dollar per
month, thus meking the fioymal installment life of the contract
eever a _period of approximately twenty yearsji that the rendi=
tion of such services to the contract holder who has not
déefaulted in his monthly payments is unconditional, as
evidenced by this particular language found in the contract:

"Tn consideration of the payment of $1.00,

and the payment of the sum of $1,00 each

month hereafter con the first day of each

month after date hereof, the McMikle Funeral
Home, East FPrairie or Charleston, Missourl,
agrees that in the event of the death of the
undersigned, to take charge of and conduect the
funeral of the undersigned, and furnish the
following merchandise and services to the value
of %250 001 3 # &%

that the contract does contaln a provision in relation to

its benefits which seeks to make the benefits of the contract
provisions inure to any member of the contract holder's
jmmediate family, such provision being as follows:

"All of the benefits and provisions of

this sgreement may inure to any member of
the immediate family of the undersigned
should such contingency arise, upon payment
of the unpald installments due under the
contract.”"

-y~
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In the absence of purposeful fraud it is not reasonable

to conclude that the provision just quoted, concerning the.
inuring of beneflts tﬁ members of the contract holder's
immediate family, wes intended in any way to limit the
direct promises made to the contract holder with reference
to the services to be rendered, This being so, we have here
6 promise to render services of a designated value upon the
death of the eontract holder, with the promlsdr being =
relieved of his obligation only in the event of default

by the contract holder in mak1n§ his montbly paymenta of

one dollar. Here we find the elément of "risk™ so esseéntial
to a contract of insurance, 8hould the contract holder die
prior to making all payments to become due under the contract,
that which he will receive in services will not necessarily
bear any true relationship in money value to the agreed
value in meney of the- services te be rendered, and such
circumstance presents the tangible risk being insured under
the contract. Having summarized the contract under review,
we now refer to the applieabla statute and case law.

‘Missouri atatutes do not define a "eontrasct of 1lnsurance,”
The essential elements of a e¢ontract of insurance are slluded
to ln the fellowing language from State ex rel. Inter-Insurance
Auxiiiary Company v, Revelle, 165 5.W. 108, 25? Mo. 529.

l.c. 5353

"The essential elements of a contract of
insurance are an agreement, oral or written,
whereby for a legal consideration the promisor
undertekes to indemnify the promises if he shall
suffer a specified loss,"

In the case of Robers v, Shawnee Fire Insurance Company of
Topeka, Kansas, 111 S.W. 592, 132 Mo, App. 275, l.c. 278, the
Kansas City Court of Appeals used the following language in
discusaing the words “indamnity ‘and “1nsurance :

"Indemnity signifies to relmburse, to make

od end to compensate for loss or injury,
li Words and Phrases, p., 3539.) Insurance
s defined by Bouvier, 'to be a contract by -
which one of the partles, called the insurer,
binds himself to the other called the insured,
to pay him s sum of money, or otherwise ine
demnify him.'"

-5
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The insurance character of burial assoclations 1s evident
from the followin% language’ found in Section 376.020 RSMo
1949, of Missourits regular life lnsurance company law:

R4 % ¥provided, that any assoclation con-
siating of not more than one thousand five
hundred eitizens, resident of the state of
Missouri, all living within the boundaries

ot not more than three counties in thls
- state, saild counties to be contiguous teo

~each other, organized not for profit and
solely for the purpose of assessing each

of the members thereof upon the death of a
member, the entire emount of sald assessment,
except ten cents pald by each member, to be
glven to a beneficlary or beneficlaries named
by the deceased member in his or her certificate
of membership, said certificate of membership
to be issued by sueh assoclatlion, shall not be
éonstrued to be life insurance company under
the laws of this state, # # #."

- In ik C.J.8., Insurance, Sec. 4B, p. 494, we find burial
insurance referred to ir the following language’

"Burial insurance is a contract based on
a legal consideration wheréby the obligor
undertvakes to furnish the obligee, or cne
of the latter's near relatlves, at death,
a2 burial reasonably worth e flxed sum."

The foregoing cltatlon disclosing a definition of burisal
insurance bears remarkable likeness to the following defini-
tion found in 1 Joyce on Insurance (2 Ed), Pe 87t ,

"Buriel insurance 1s & contract based upon
a legal consideration, whereby the obligor
undertakes to furnish the obligee, or one
of the latter's near relatives, at death,
a burial reasonably worth a fixed sum. It
is a valid contraet, and conatitutes life
insurance."”

In 1 Couch on Insurance, Section 32, burial insurance 1is
referred to in the followlng languaget

b=
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"Burlel or funeral benefit insurance is
valid, and belng determindble upon the

cessation of humén life, and dependent
upon that aontingeney, conatitutes life
insuranee.", _

| coz«awsmx

It is the mpinien of this offiae that the Pre-Arranged
Burial Agreement described in this opinion, and purportedly '
1ssued by the MeMikle Funeral Home, East Prairie, or Charleston,
Missouri, 1s a contrsct of insiurance within the meaning of
languege contained in Sec. 375 310 RsMo 1949.

The foregcing opinion, which I heresby aprrove, was
prepared by my assistant, Julian L, Q‘ﬁalley.

Yours very truly,

JOHN M, DALTON
Attorney General

JEO ' Hign



