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¢ - YRAINAGE DISTRICTS:

meo 2

organized in circult court.

March 2L, 1955

Honoprable Richard J. DeCoster
8tate Representative

-Tewls County

Room Wo. 415
Jefferson City, Missourl

Dear ¥Mr. DeCostert

Reference is made to your request for an official opinion
of this department embodying eight separate guestions relating
to the powers and dutles of the boards of supervisors of draine=
age districts organized in cireuit courts. For convenlence
and clarity in the preparaticn of the opinlon, we have grouped
the related gquestions into several units.

Questions 1, 2 and 3 of your letter of inquiry read as
followas

"1. May the Board of Supervisors invest
money of the district accumulated from
maintenance btax and rental of dlstrict
owned land? (242.210 (5)).

"2, If so, are there any requirements
for or limitations on such investments
and, specifically, may such lnvestments
be made in Bullding and Loan Assoclations?

"3, If the Board of Supervisors may ine
vest sueh funds, may they invest in out
of state institutions?"

It is the duby of the treasurer of dralinage districts of
thie nature referred to in your letter of ingulry to keep funds
belonging to such districts in a depository selected by the
Board of Supervisors. His actlon in this regard ls governed by
the provisions of Subsection § of Section 242.210, R3Mo 1949,
which reads as followst
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Eight questions relating to the powers and duties
of boards of supervisors of drainage districts



Honorable Righard J, DeCostep

"5, BSald treasurer shall keep all funds
recelved by him from any source whatever
~deposited at all times in some bank, bauks
or trust company te be designated by the

board ol supervisors. All interest acw
crulng on sugh funds shall, when pald, be
credlted to the distriet,™

Being officers created by statute, the powers and dutles
thereof must be strictly construed and be limlted to those
specifically enumerated or neceasarily implied In connection
with the discharge of officlal dutles, Having specifically
enumerated the types of financlel institutions, vis,, "bank,
banks and trust companies" in which deposit of funds belonging
to the district may be deposlted, we can find no authorization
for investment in different types of such lnstitutions.

No limitation, however, appears that such designated in~-
stitutions be looated within the state of Missourl, Therefors,
absent such limitatlon, 1t 1s our thought that the board of
supervigoprs may designate as a depoglitory for district funds
one or more of the enumerated types of financlal institutions
located outside the State of Missouri,

_ Questions L, 5 and 6 of your letter of inquiry rsad as
- followuss

"I, Does the Board of Governors have the

authority to sell land given or abandoned

to 1t? (242,620 = of land agquired at de-
linquent tax sale),

"5. May the Board of Governors sell dis-
trict land to one of the members of the
Boarad?

"6. If the answer to question Ko, 5 1is
in the affirmative, may the Board members
to whom the land is being sold cast the
deciding vote in favor of selling?®"

These questions which relate to the power of disposal of
lands acquired by the drainage dlstrict we belleve to be answered
in part by the following portion of Section 242,620, RSio 1949,
This statute relates to the protection of the lien for drainage
taxes gesessed on behalf of such dralnage district and authorizes
the acqulsgition of lands upon which such taxes have become dee
linguent by the drainage district, After so providing, the

‘2-
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‘statute contains the following pertinent authorization with
respect to the disposition of sueh real property:

"1, To protect said lien of said drainage
taxes upon the lands . and other property -
against which sald taxes shall be levied,
in any cdse where delinguent lsnds are of-
fered for sale for suech delinguent taxes,
and the amount of the tax due, together
with interest, cost, and penalties 1z not
bid for the same, the board of supervisors
shall have authiority to bid or cause to be
bld, not to exceed the whole amcunt due
thereon, as aforesald, in the name of the
dralnage district, and In case such bild

is the highecst bid, the sheriff shall sell
and convey such lands to such drainage dis~
trict, and such lands shall thereupon be=
eome the property of the drainage distriet,
and may be held, disposed of, and conveyed
by the board ef supervisors at " such price
and on such terms, &8 1N the ™Adiscretion of
The board of supervisors may be to the best
1nterest of the district.

Paragraph 2 of the same statute reads as follows:

"If such lands, or other property, are sold
by the board of BUupervisors. the purchasers
thereof shall take the same subject to all -
gsald dralnage taxes thereafter becomlng due,
the same as all other lands and other prop=-
erty in the district."

Here appears a clear authorization to dlsposse of rcal prop=
erty scquired in connection with the proteection of the lien of
the dralnage distriet for drainage texes and by implication, at
least, a recognition of the authority of the board of supervisors
thereof to sell and convey other property owned by the dralnage
Qistrict. '

Of course; in making any disposition of such property, the
board of supervisors will of necessity be governed by general
laws applicable to public contraects. It is our thought that
lands belonging to the drainage district may not be sold to a
member of the board of supervisors thereof. It 1s our bellf
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that such a econtract of sale would be vold as agalnst the pub-
lic policy of the state, In this regerd we direet your atten-
tion to the case of Githens v. Butler County, reported 165 8.
W. (2d4) at paze 650, from which we quote, l. c., 652:

"The directors of a private corporation
may, if there is no fraud in faet or un-
fairness in the transaction, contract on
behalf of the corpOration,with one of
their number, A stricter rule ls laid
down in regard to publle ecorporations,
and it is held that a member of an of=-
ficial board of legislative body 1s pre-
cluded from'entering into a contract with
that body,!': 6 Williston, Contracts, See.
1735, p» 4895. The baesis of this common
law rule is ithat it is agalnst public
policy (8tate ex rel, Smith v, Bowman, 184
Mo. APPe 549, 170 S. W. T00) for a publie
official to contract with himself. 'A%
common law and pgenerally under statutory

enactment, it 1s now established beyond i e

question that a contrect made by an offi-
cer of a munleipality with himself, or in
which he is interested, is eontrary to pub-
lic policy and tainted with lllegallityj
‘and this rule applies whether suech offiger
acts slone on behalf of the munlcipality, or
ae a member of a board of (or) couneil, #
The fact that the intercst of offending of-
ficer in the lnvalld contraet is indirect
and is very small 1s lmmaterial., ¥ # %

It is imposslble to lay down any general
rule defining the nature of the interest

of a municipal officer which eomes within
the operation of these principles. Any
direct or indirect interest in the subjeot
matter is sufflicint to taint the contract
with illegality, 1f the interest be such

as to affect the judgment and conduect of
the officer cither In the making of the
contract or in its performance. In gen=-
eral the disqualifying interest must be

of a pecuniary or proprietary nature.!

2 Dillon, Munlcipal Corporations, Sec.

773; ué Ce Ju Sec. 308; 22 R+CoL., Sec.
121; State ex rel, Strelf v, White, Mo,
ADPDoes 2‘:52 Se We lu.?; Witmer v. Nicb.ols,

-u-
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320 Mo. 665, 8 8, W. 24 63; Nodaway County
v. Kidder, BLLLL Mo. 795’ 129 8., We 24 857-'

Héving~reached‘thia coneluslion, 1t becomes unnecessary to
further eonslder cuestion Ho. 6,

Question No, 7 of your letter of inquiry reads as follows!:

"7. Do such drainage distrlets now have
the authority to enter lnto an agreement
with the Federal Government under the
plan met out in Publie Law 566 enacted
by the 83rd Congress?"

We have examined Fublic Law 566 of the 83rd Congress. Sube
stantielly, 1t provides for financlel assistance to be granted
by the Federal Government through the agency of the Secrstary of
Agrleulture of the United States in coopsrative measures relat-
ing to flood preventlon and conservatbn, development, utilization
and disposal of water in conneetlion with agricultural esctivities,
The types of such activitles for whieh such assistance may be
given are defined in the law in the followlng languaget

"For the purposes of thils Act, the follow-
ing terms shall mean:

Mot g0 35 2% 3k Sk dr 26 26 3 S 4% b % 3 9r 3 9 9%

"tWorks of improvement!e~any undertaking
foree=- . : :

(1) flood prevention (including strue=-
tural and landntreatmant,measures% or

(2) agricultural phases of the conser=-
vation, development, utilization, and dis-
posal of water
in watershed or subwatershed areas not ex-
ceeding two hundred and fifty thousand
acrea and not including any single struc=-
ture which provides more than five thousand
acre-feet of total capacity. No appropri=
ation shall be made for any plan for works
of improvement which ineludes any structure
which provides more than twenty-five hundred
acre~feet of total capaeclty unless such plan
has been approved by resolutions adopted by
the Commlttee on Agriculture and Forestry
of the Senate and the Committee on Agricul-
ture of the House of Representatives,

“5-
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respectively. A number of such subwater-
sheds when they are component parts of a
larger watershed may be planned together
when the locel sponsoring organigations
so desire," -

"tLocal organizatien' -~ gny State, pollt-
jeal subdivision thereof, goll or water
conservation distriet, flood prevention,
or control distriet, or gomblnations
thereof, or. any other agency having au=
thority under State law to earry out,.
maintain anﬁ operate the works of im=
prevemenb.

To determine whether & draiaage district of the nature
described in your letter of ingulry is a "loeal organization®
within the meaning of that term as defined by Public Law 566,
we have given further attention to statutes relating to the
powers of such drainage districts., We direet your attention
particularly to Beetion 242,190, RSMo 1949, which reads as
follows:

"In order to effect the drainage, pro~
tection and reclamation of the land and
other property in the distriet subject

- to tax the becard of supervisors is au~
thorized and empowered to elean out,
straighten, widen, ohange the course
and flow, alter or deepen any diltch,
draing river, watercourse, pond, lake,
creek, bayou or natural stream in or
out of said distrlet; to fill up any
ereek, drain, channel, river, water=-
course or natural stream; and to con=-
centrate, divert or divide the flow of
water in or ocut of said distriet; to
construet and maintain main and lateral
ditches, canals, levees, dikes, dams,
slulces, revestments, resorvoirs, hold~
ing basins, floodways, pumping stations
and syphons and any other works and im-~
provements deemed necessary to preserve
and maintain the works in or out of sald
district; to construet or enlarge or cause
to be constructed or enlarged any and all
bridges that may be needed in or out of

~6ﬂ
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sald district across any drain, diteh,
canal, floodway, holding basin, excava-
tien, publie highway, railroad right of
way, tract, grade, f£111 or cut} to con=

- struct roadways over levees and embanke
ments} to eonstruct any and all of said
works and. improvements ascross, through or
over any publia highway, rallroad right
of way, track, grade, rill or cut in or
out of sald dlstrlet} to remove any fence,
building or other 1mprevements in or out
of seld distriet, and shall have the right
to hold, eontrol and acquire by donation
or purchase, and if nead be, condemn any
land, easement,. rallroad right of way,
sluice, reservolir, holding basln or fran=
chige in or out of sald distriet for right
of way, ‘holding basin or for any of the
purposes herein provided, or for material
to be used 1n constructing and meintain=-
ing seid works and improvements for drein=-
ing, protecting and realaiming the lands in
sald distriet.

"2, Said board of supervisors shall also
have the power and authority to hold and
conbrol all water powsr erested by the
construction of works of sald district,
and shall bave power to construct and
maintain hydroelectric power plant or
plants for the purpose of developing

such power for the use of zaid district,
and to use any funds in the treasury of
said distriet not otherwise appropriated
for the constructbn and maintenance of
such power plant or plants, and the sald
board of supervisors shall have the right
and authority to lease any surplus power
in excess of that required for the uses
of sald district, and the proceeds of such
lease or leases shall be converted into
the treasury of said dlstriet.

"3, Sald beard shall also have the right
to eondemn for the use of the dlstrict,
any land or property within or without
sald district not acquired or condemned
by the court on the report of the commis~
sloners assessing benefits and damages

d?‘
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The
dralnage
gible to
agent of
complete
district

and shall follow the procedure that is
now providéed by law for the appropriation
of iand or octher prope-ty taken for tele-
graph, telephcns and railrocsd right of
ways."

foregoing, in our opin‘on, discloses that such a
district 1s such a "local organization” as is eli-
participate in & cooperative plan with the appropriate
the Federal Government, particularly in view of the
authority which may be exercised by such dreinsge
acting through its board of supervisors witn respect

to the matters to wnich ¥ublic Law 566 relates.

4Aslde fronm the reasoning incorvorated herein which has
led to our conelusion, we find thit even more definite gu-
thorization has been. granted such dreinage districts to en=-
gage in suech eooperative enterprises. Your attention is di-
rected te Section 16, Artiele VI of the Constitution of Mis-
souri, 1945, which reads as follows:

"Co-=operation by lecal governments with
other governmental uniis.--Any munici-
pality or political subdivision of this
state may contract and cooperates with
other municipalities or pelitical sub-
divisions thereofy or wiih other states
or their municipslities or political
subdivisiomy or with the United States,
for the planning, development, consipuc-
tlon, aequigition or operation of any
public improvement or facility, or for

a common serviece, in the manner provided
by law.™

Implementing this econstitutional provision, we find that
the General Assembly has enacted certsin statutes providing for
the exerelise of such cooperstive powirs. That such statuteg are
apilleable to drainage districts appears from the definition of
terms found in Sectien 70,210, RSMo 1349, reading as follows::

“The term 'governing body' as ‘that term
is used In. sections 70.210 to 70.320
shall mean the board, tody or persons in
which the powers of a municipality or
political subdivision are vested. The
term 'polltical subdivisions' as used in

-seetions 70.210 to 70.320 shall be construed

[
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to include countles, townships, ci?ies,
towns, villages, school, road, drainage,
sewer, levee and fire districte,

The following statute, Section 70.220, RSMo 1949, defines
the scope of activitles with respect to which cooperative con=
tracts may be made., It readg as follows:

"Any municipality or political subdivi=
sion of thils sbtate, hereln defined, may
contract and coopsrate with any other
municipality or political subdivieion,
or with an elective or appointive of-~
fieial thersof, or with a duly authorized
ageney of the Unlted States, or of this
state, or with other states or their
municipalities or political subdivisions
for the planning, development, construc-
tion, ascquisition or operation of any pub«
lic improvement or facllity, or for a con=~
mon servieet provided, that the subject
and purpeses of any such contract or co-
‘operative action made and entered into by
‘such municipality or political subdivision
shall be within the scope of the powsrs of
‘guch municipality or political subdivision.
'If such contract or cooperatlve action
shall be entered into between a munieipallty
or political subdivigion and an elective or
appointive officlal of another municipallty
or pollitical subdlivision, sald contract or
cooperative action must be approved by the

- governing body of the unit of government in
which such elective or appeintive offlcial
resides,"

- We observe the limitations incorparated in the quoted
statute that the "subject and purposes" of the cooper:tive
action must be within the scope of the authority of the politiecal
subdivigion entering into such cooperatlve agreement., As we
have pointed out supra, the "subject and purposes" of the co=
operative agreement provided in Public Law 566 are clearly
within the scope and powers of the dralnage distriets of the
type referred to in your letter of inquiry. It is, of course,
necessary that the procedural statutes relating to the actual
execubtion of such contracts or agreements as outlined in Sec=
tions T70.230, RSMo 1949, to 70.320, inclusive, RSHo 1949, must
be followed, together with other statutes relating to drainage

-Q=
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digtricts.

Question No. 8 of your letter of inguiry recads as fol-
lows: . | '

"Who must pay for the bond reguired of the
¢county Collector by Secbion 242.540, (L)
R. 5. Mo. 19497 (Sae'alSO:EQZ.éuc)."

- Bection 212,540, RSMo 1949, provides for the eollectlon of
dralnage district taxes by the collector of revenue of the eounty
wherein such distriet is located. Among other provislons found
in this statute is paragraph lj thereof, whiech reads as follows?

"+ Before recelving the aforesald drain~
age btax book the collector of each county
in which lands or other property of the
drainasge district are loeated -ghall exe~
cute to the board of supervisors of the
district a bond with at least two good
and sufficient surstiss in a sum that is
equal to the probable amount of any an-
nual installment of said tex to be col=-
lected by him during any one year, con-~
ditioned that sald collector shall pay
ovér and account for all taxes so col~
lected by him according to law, Saild
bond after spproval by said board of
supervisors shall be deposited with the
secretary of the board of supervisors,
who shall be custodian thereof and who
shall produce same for inspection and

use as evidence whenever and wherever
lawfully requested to do."

It is quite clear that this statute contemplates the exe-
cution of a bond with personal suretles thereon., If this is
correct and such procedure is followed, then, of course, no
problem arises with respect to any "pay" being required for the
bond. ~

However, no doubt your question arises by reason of the
collector of revenue having elected to supply a corporate
surety bond under the provisions of Section 107.070, RSMo 1949.
As pertinent to your inguiry, your attention is directed to the
followling portion of such statute:

Ma s % he may elect, with the consent
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and approval of the governing body of
‘such state, department, board, bureau,
commission, officlal, county, city,
town, village, or other political sub=~
division, to enter into a surety bond
or bonds, with a surety company or
surety companies, authorlzed to do
business 1ln the state of Missourl and
the cost of évery such surety bond ghall
be paid by the publie body protected
thereby, "

It will be noted in order that liability for the payment
of the premium on such corporate surcty bond be imposed upon
the public body protected thereby, there must be a ccncurrence
of the election of the officer to supply the bond and the eon~
sent and approval of the governing body of the politilecal sub-
division, Absent the concurrence of both the officer and such
zoverning body, no llability can be imposed upon the political
subdivision for the payment of the premium thereon,

The statute here under consideration has been construed
in two cases decided by the Suprems Court. Your attention is
directed to Motley v. Callaway County, 149 5. W, (2d) 875, and
Boatwright v. Sallne County, §69 S. W, (2d) 371, In the former
case the econsent and approval of the glving of a corporsate
surety bond had been glven and the county was thereupon held
lisble for the payment of the premium. In the latter cgse a
contrary eonclusion was reached bottomed in part upon the fact
that the consent and approval of the governing body of the po=~
litical subdlvigion, which In that particular c¢ase was the
county court, had not been obtained, The gist of the declision
appears in the following languaget

"3 s # # The statute alsé provides that
the officer, In this case the county col~
lector, may elect, with the consent and
approval of a governing body of such
county, to enter into a surety bond and
the costs shall be paid by the county.

It 1s apparent that the leglslature in-
tended the county to be liable only in
case the county court consented thereto
and approved the giving of such a bond.

# 3% AR I
CONCLUSIUN

In the premises, we are of the opinion:
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1. The board of supervisors of a dralnage district or-
ganized in circuit court may designate as a depositoryin
which the treasurer of such distriet shall deposlt all funds
belonging to such distrlet only some bank, banks or trust
company}

2. That the board of supervigors of sueh drainage dis=-
tricts may sell and convey real and other property belonging
to sueh distriet, but may not sell and convey such real or
other property to a member of such board of supervisgors;

3+ That such drainage districts are authorized to enter
into cooperative contracts or agreements with the Secrstary
of Agrieculture as agent for the United States of the nature
provided for in Publlec Law 566 of the 83rd Congress} and,

lt, That such drainage districts are llable for the paye
ment of the premlum of a c¢orporate surety bond supplied by
a collector of revenue under the provisions of Subsection ()
of Section 2442.540, R8Mo 1949, only if such collegctor of reve-
nue has elected to supply such corporate surety bond and that
such election has the approval and consent of the board of
supervisors of such drailnage distriet,

The foregoing opinion, which I hersby approve, was pre-
pared by my assistant, Will F, Berry, Jr.

Very truly yours,

JUEN M., DALTUN
Attorney General
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