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FOOD AND DRUGS:

DIVISION OF HEALTH MAY
EMBARGO FOOD AND DRUGS
WHEN: ,
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(1) Div. of Health legally unauthorized to
embargo food, drugs, devices or cosmetics
under Sec. 196.030,RSMo 19,9, or any other of
Missouri's Food and Drug Act for sole purpose

" of holding same until such goods can be selzed

by Federal Government in Federal Court pro-
ceedings under ¥Federal food and drug laws. (2)
Div. of Health can embargo food or drugs for

* purposes mentioned in Sec. 196,030 and may use

results of examination, analyses or laboratory
tests made by the Federal Government as evi-
dence in any case instituted for violation of
Mo, food and drugs laws. (3) Criminal pro=-
ceedings for vielation of Mo. focd and drug
laws may be brought even . though same offense is
erime under Federal statute. Defendant may be
prosecuted, convicted and punished for same act
on same evidence under both statutes.

April 21, 1955

Honorable James R. Amos,

HaeDa

Director, Division of Health

Jefferson Gity, Missouri

Dear Dr. Anost

~ This department is in,reag;pxjuf-gﬁur,requasg'far a
legal opinion which reads in part as fellowst

"The Misgouri Food and Drug Lews and Regu=

lations are very similar to the ¥
Food and Drug Laws. Hection 196

1949, prevents

deral
" L3of »080 R8No,
us from adopting regula~

tions more stringent than the federal act.
We coordinate our aptivities with FDA to
prevent duplisation of activities and we
receive help and assistance from FDA, aend
they receive help and assistance from uss

“"one of the ways we have helped FDA 1a to

embargo foods,

drugs, and devices which

they believe sre in violation of the fed-
eral acty since all selgure sctlon must be
approved by the Washington office, 1t re~
quires from one to three weeks for FDA to
obtain & federal seizure order. The FDA
‘has no authority under thelr laws to ems
bargo foods, drugs, and devices, and they
have therefore asked the states to embargo
the goods untll they could obtain a fed-
eral seigure order.

"Resently our authority to embargo goods
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and hold them pandiag feéaral seizure has
- been.quaationad¢ B

"Gan we under Seﬁtion l96.03@ or any other
sppropriste Section in the Agt embarge
sueh goods hol&ing them until the federal
seizure order 15 obtelned? Can we embargo
sueh goods and use the federal laboratory
or other tests made by FDA as the basis for
P1ling a atate ease? If the FDA files a
federal ¢ase, can we also file a state case
againgt the same firm, and use the same
laboratory results or. inayaetional data for
: ths a#ata easa? % % % : ‘

We eonstrue the rirst 1nqu1ry to be whether or not the
Division of Health is authorized te embargo any food, drug,
device or- cosmetle, under ‘the provisions of Ssection 196,030,

R8Mo 1949, or any other section for the sole purpose of hold~
ing them until they ¢ah be seized under proceedings instituted
by the Federal Government in & Federal Court and brought against
- gueh goods or the owner for an aileged vielation of the Federal
Pood and Drug Aet. In sueh instance the Pivision of Health would
take no further aation in the mattsr.

. SBection 196 630, R8Mo 19&9, auﬁh@rizes the Division of
Health to embargo food, drugs, devices or cosmeties for the
purposes stated therein, and also prescribes the procedure the
Divigion of Health shall follow after it has émbargoed such
articles. Said secﬁion reads in part as fellawa:

"1, Whenever a duly authorized agent of
the division of health finds or has probe

- able ¢ause to believe that any food, drug,
device, or cosmetle is adulterated, or so
mighranded as to be dangerous or fraudu<.
lent, within the meaning of sections '
196,010 to 196,120, he shall affix to such
article a tag or other appropriate marking,
glving notlee that such article ls, or is
suspected of being adulterated or misbrandeé
snd hes been detalned or embargoed, and
warining all persons not to remove or dispose
of such article by sdle or otherwise until
permission for removal or disposal L8 given
by such agent or the court, It shall be un-
lawful for any person to remove or dispose
of such detained or embargoed article by
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sale or otherwise witheub sueh permisainn.

“‘q When an: artiele detainad or embargeed
unéer subsection 1 has been found by sueh
 agent %G be: adulterated, or ‘misbranded, he
#hall’ petitiaﬂ any: magistrate, or Jjudge of
thé eireult eourt, or court of common pléas,
in whoge Jnriﬁﬁietieﬂ ‘thie ‘article is debain-
ed ‘or embargoed for an order for condemns-
tlon of such erticle.. When such agent: has
Pound that en erticle so detained or amhar*
goed 15 miot adulterated or ‘misbranded, ha
ahall ramcva the tag or athar markiag.

B P g tha c@urt finds that 8 debaiaeé ar
smbargoed article is adulterated or misw
 branded within the meaning of sections
196,010 to 166,120, such article shall,
after sntry’ of the decree, be destroyed .
‘or 80ld under the supervision of sueh
'ggent as the court may direet, but noe sugh -
artiele shall be so0ld contrary to any pro-
" viaslons of said dections,and the proeeeds
thereof; if sold, less the legal ocosts and
chargés, shall be paid into the general
fund o the state of Missourij provided
that when the sdulteration or misbranding
ean be corrected by mroper labeling or
‘processing of the article, the court af=
ter entry of the deores and after such -
costs, feea, and expenses have been pald
and a good and suffleient bond, conditioned
that such article shall be so lebeled or
processed, has been executed, may by order
direct that such article be delivered to .
the ¢laiméant theresf for such labeling or
procesaing under the aupervision of an
agent of the division of health. The ex~
pensge of guch superviaian shall be paid by
‘the eslalmant, When the artiecle is no
longer in violation of mection 196,010 to
196,120, and the expenses of such superw
vision bhave been pald, the divisiom of
héalth shall present these facts to the:
court, and such bond shall then be pew
turned to the claimant of the article."

As we read Section 196g§30,‘sgpra‘ 1t is apparent that
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the legislative intent and purpose of thls section are clearj
that the language used therein is without ambiguityj and thab
the food, drugs, deviges or coametiea are tc be ambargoed only
for the reaaona stated thsrain. B

&fber the’ praéueta have baen embargoed for the purposes
authorised, the duties and procedure that must be followed by
the Diviasion of Health are set out in detail by this section,
Such dutles and procedure are mandatory, and the Division of
Health 18 legully unauthorigzed to follow some ather procedure
however raasenab e or Bemmandable 1t may bes

‘sald aectian spa&iﬁigally provides that the duly authoriged
agent of the Divislon of Health, uptn embargolng the produects,
for the reagons stateéd, shall tag, or mark them in some other
sppropriate manned until such time &s he can debermine if =aid
produots have been misbranded or adulteéerated in violation of
the applicable statutes, If the products are found to be mis~
branded or adulterated, then he must apply to any of the courts
named, and having Jurisdictian for an order to cendemn said
goods end to sell or destroy same as the court may order. How~
ever, if the agent finds the goods not to be migbranded or adu1~
terated within the meaning of Seetions 196.010 to 196.120, RS
Mo 1949, he shall remove the tegs or other markings therefrom
and the property may be turned over to the owner, thereby put-
ting an end to furtbﬁr proaeeéings in the ‘matters

Relither thia section ner any othar of the Misaouri foed
and drug statutes provide that the Division of Health shall °
have power to embargo foods, drugs, devices or cosmetics, and
turn them over to the Jéderal Government or any of its agencles,
for the purpose of bringlng any proeedure agalnst the goods orx. ...,
their owner for some vielation of the Federal Food and Drug Act.

Tha Diviaian of Health's power to ambargo food snd drugs
is limited to that granted by Seéction 196.030, and since this
section does not permit 1t to do so, the Division of Health is
without any legal authority to embargo food, drugs, devices or
cosmetlies and turn over possession of same to the Federal Governw
ment or any of its agencies for the purposes mentiocnsd above.
Therefore, our angwer to the first inquiry is in the negative.

If the Division of Health has embargoed food or drugs un-
der the provisions of Section 196,030, it must then be determined
if pame are misbranded or adulterated within the meaning of the
statute. This determination must be made in accordanée with the
provisions of Sections 196.070, 196.075, 196,095, 196,110 and
196,115, RSMo 1949. ﬁefere discusal ng this question further, we
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feel it proper to eclarify the term "state case,"

~ We werc not sure as to what meanlng was lntended to be
 given the term "state gase" used in the second inquiry and
have reguested you to explain same to us, In accordance with
out request, you have informed us that the term "state c¢ase"
reéferred to in the above inquiry had reference to any ocivil
or eriminal progeeding which might be instituted by the Di-
vision of Health in e¢ourts having Jurisdietion of any alleged
violation of the Missouri food and drug statutes.

' Seetlon 196,055 allows the Division of Health or its
egents to have assess into places where food, drugs, deviges
or cosmetics are manufactured or kept and reads as followsy

"The divisioan of health or its duly su=-
thorized agent shall have free access at
all reasonable hours to any factory, ware-
houss or establishment in which foods,
druge, devices, or cosmetlca are manu-
factured, processed, packed, or held for
introduetion into commerce, or to enter
any vehigle being used to transport or
hold sueh foods, drugs, devices, or cos~
‘metles in ¢ommerece, for the purposes:

"{1) Of inspecting such factory, ware=

house, establishment, or vehlele to de=

termine if eany of the provisions of sec~
tions 196,010 to 196.120 are being vio-

lated; and R

"(2) To seecure samples or specimens of
any food, drug,; device or cosmetlic after
paying or offering to pay for such sample,
It shall be the duty of %re division of
health to make or cause to be made examiw
nations or analysés of samples secured
under the provisions of this section to
determine whetheér or not aay provislion

of sections 196.010 to 196.120 is being
violated."

4t 1s noted that this section authorizes agents of the
Division of Health to secure samples or specimens of any foed
or drugs, and to make or cause to be made any examination or
enalyses of same in order to determine whether or not any pro=
visions of Sections 196,010 to 196.120 are being violated.

-5~
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Sald aeebian, nor any others ef the Missourl food and
drug statutes provide thet the zamples of food opr of the pro+
dugts taken shall be examlned or analyzed only by the Divislon
of ‘Health or lts agents, and at a particular time or in a papr=-
ticular manner. As we understend this section, the Division
of Health agents may, within theéir diseretion, make such ex~
pmination themselves, or may have 1t made by others, under
eareful direction of sald aganta.

"‘Since the making of exsminations of this nature is not
limited to any particular persons who may perform same for
the Division of Healthy it 1s believed that such examination
or snalyses could be madé in s laboratory of the ?adﬁral &ov~
ernment by Feéeral em@ieyaea' R

Therefore, our snswer ﬁa ﬁhe seaond inquiry is in the af-
firmative, ‘

The third 1nqu£ry-we aenstrae'as followst

" If a case 18 f£iled in the proper Federal Gourt far an al-
leged violation of the Federal Food" and Drug Act, ecan the Die
vision of Health alse file e ddse for an’ alleged violation of
the Missouri Food end Drug laws against the same defehdant,
involving the samé faéts, and in such wse can 1t use the same
laboratory results, iaspectional data or other evidence ob-
tained by the Federal Government, It will be reealled that
you have previously informed us that by the term "state case, ...
you have reference to elther a civil or oriminal ¢ase which =
might be instituted in the court having Jurisdictlon by the
Division of Health, for an alleged violation of the Missourl
Food and Drug statutes,

In view of thée faet that Section 1?6.@36, supra, referred
to in the opinion request deals with the embargoing of foods
and drugs when there 1s probable cause to belleve same to be
misbranded or adulterated within the meaning of Seetions
196,010 %o 196,120, our dlascussion regarding eases which might
be filed by the Division of Health will be limited to those re=~
garding misbranding or adulteration of food and drugs.

Qur referenaea and any discussion of the Federal Food
and Drug statutes will also be limited to that portion of same
dealing with the adulteratlon or miabranding of foods or drugs

Upon examination of the United Btates Code Annobated, we
find Title 21 is in regard to food snd drugs, and that Sections
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1 to 15, 1nalusivet of Chapter 1 of that title are devoted
exclusively to the subjest of adultepation and misbranding
of feod and drugs, and that violations of these sections

- hae been held to be eriminsl offenses by the Federal eourts.
Por example, in the ¢ase of United States v. Wells, 225 Fed,
320, the. dﬁfendant was charged by information with a violation
of the Federal Food and Drug Aet, By demurrer he questioned
the validity of the Information and the proeeedings thereof.
The court resched the conslusion that information was the :
proper method b{ whiech to prosecute. allagaé vielations of that
nature, and‘at » Ce 321 saids

»'~“There 15 .no doubt th&t offenses of this
. -eharacter.may be prosecuted upen . infor~ =
mation., The guestion here 18, Is the pro~
gaeding by‘information &n aonrermity with
awi"

In the oase of wnibed staﬁaa Vi Weeks. 225 Ped, 1017. the
defanﬂant ‘Was charged under the Federal pure food statutes
with misbranding a produst labeled “Fruit Wild Cherry Compoung"
and 1t was aldso alleged that the produ¢t was adulterated. The
court held that the proper method 6f prosecution was by infor-
mation, but sustalned g demurrer and ordered the information
quashed for the reason that no complaint under oath had been
filed agaiust ‘the defendant. : .

~ Again, in’ the gase of Von Bremam,v. United sta%as, 192

Fed« 90l the defaadant was charged b{ information with mis~
branding a product "galad oil" in violation of the food and
drug law. In its opinion the. eourt stated that the case was

a eriminal one; and in order to gonvict, the jury must find

the defendant gullty beyond a reasonable doubt. At 1. e. 906
the court Said-

‘The aet does not make the imtention of
the defendents materialj but, as the case
wag a ériminal one, the Jury was bound to
be gonvinced beyond a reasonable doubt '
that the artiéle In guestion was misbranded
- before they could find t he defendants
gullty. We think that the proof did not
Justify such a conelusion, =smd that bthe
defendant's motlon for the direetion of a
verdioct in thelr favor should have been

- granted "

In view of the Federal decisions cited above, holding that
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the adulbteration or misbranding of foods or drugs are eriminal
offensaes, and which decisions appear to be typical ones upon
the subjeat, we shall assume that ‘the raferansa made. in the
third inguiry of the opinion request to "federal cases" refers
to .adulteration oy misbranding of foods or drugs under the ,
Fe&ev&l 1aw and to eriminal preaeau&ians under sald law.

whia brihgﬁ us’ ta bhat peint in our diseﬁﬂsxoﬂ when we.
mnst determineg 1f an agt declared. gand punisghable as a ériminal
arfense under a Fedéral stabute. gy also be defined and punish~
able us B oriminal offense under a state lawy if prosecutlona
could be had under our statutes, for the same act, end upon the
same evidencej and if & conviotion under. one sbatuﬁe would be
a bav o ?reﬁecution under tha athar. : .

' The courts have held. bhat an a&t may be a artminal offense
under a Federal statute and also under that of a State, and one
might be prosecuted, éonvicted and punished under both laws for
the resson that the offénses would be separate and diatingt ones
under two different systems of law. Under these cireumsbances
the defendant would not be put twilee in’ Jeepardy within the
msaning of the. constitutional P?QVisLBH.

 Illuatrative of shis principle, we oall attention to tha
egse of In Matter of M. T. January, 295 Mo, 653. This was an
origingl proessding instituted in the Supreme Court for a writ
of habeas corpus. The petition alleged that petitioner was il«
legally restrained of his liberty by the sheriff of Vernon
County, Missouri, who had custody of petltloner by virtue of a
commitment issued by the €ipeult Court of Vernon Gounty., The
case was submitted upon a&h agreed statement of facta. . From
gugh facts it appears bthat petltlcner had been subposnsed as
a witness before the Vernon County Grend Jury and that the
foreman inguired of petitioner if ke had purchased any intoxle
cating liquoer in that county within the last twelve months.
The witness refused to answer the questlon upon the ground that
it might incriminate him, and that he ¢laimed his right to re~
fuse to answer under the provisions of Sesction 23, Artiele II
of the Constitution of Miszouri, For his refusal to answer .
sugh question he was found to be in contempt of court end duly
gommitted to jall by court order,

" The athorney general represented the sheriff and in his
argument to the court contended that the purchaser of liguor
under the laws of this stats 1s not a party to a erime; there-
fore petitioner could not legally refuse to answer the gquestion
asked him, In passing upon the mabter, the court sald at le.c.
661 and 662

B
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"ooneede without deeiding the propeo-
gltlon as contended for by the Attorney
General, 1t does not reash the veal
heart of thls case, and therefore does
not answer the eontention made by coun=
‘sel for the petitlicner, for reason that
this ls a dusl form of government of
ours, the Staté and Federal, both of

. which have jurlsdictlion eover the erimes
for the sale of intoxleating liquor,
and both have the powey and autherity

%o lavestlgate such crimes, and to try
to punish t he: ‘erininals Tor such of=
fenses, and each government may sepa~
rately punish the eriminel for the same
offense, and the convietion and punishe
ment’ bg the one, in a particular case,
18 no bar to the right of the other to
punish him sgain upon identically the
game state of facts, or, in other words,
the doetrina of res aé}uﬁiaata does not

ﬂPPlFo o

"It is our contenhion that the ganaral prineiple of law
decided in this ease 18 applicable to those instances when
the Missourl food and drug statutes declare an ast to be a
eriminal ¢ffenge and the same act 1s also declared to be a
criminael offense under the Federal Food and Drug statutes.
In such instances the offender may be prosecuted, eanvicteé
and punished under both laws for the same act,

In the ggse of (leveland Macaronl Gompany V. State Board
of Health, 256 Fed. 376, the claim of defendant was that
plaintiffts mdearoni was mlslabeled "egg noodles" when they
failed to comply with the Californis. statutes defining “"egg
noodles” and the produet should have been’ labelled “plain
noodles," or “water noodlea.

Plaintiff contended that Congress had legislated on the
same subject as that of the state law in guestion, and the
Pederal law preseribed the exclusive requiremsents for the
manufacturer to follow. In dlscussing this mattery the court
said at 1, e 379¢ :

"3, There is nothing in the state law,
so far as the provisions here lnvolved
are concerned, which would seem %o
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transcend the power of thé state in the
reasonable exercise of its regulatory
power. The provisicns are evlidently
aimed at. the protection of its inhabi-
tants against decelt and misrepresen~
tation: as to the real character of the
food presented for thelr congumptions
and: it matters not in this respect if
plaintiff's goods be, as claimed, .
healthful end putritious food snd free -
from deleterious matter. 1t is a ques~
tion of requiring them to be labeled and
sold for what they really are, and not as
something else} one of falr dealing with
the publle. The Hebe Co. v, Shaw, 248

"(3) 4. It wes perfectly competent for
the stateé met to adopt as & gtendard of
purity for the enforecement of 1ts regu-
lations the determinations of the Depert~
ment ef Agrieul ture, and such enactment
involves no obnoxiocus delegation of leégis~
lative power, Ex parte Gerine, 143 Cal.
v, Board Medlcal Exeminers, 151 Cal. 499,
91 Pac. 3193 ﬁt. LﬂuiﬂgloMa &ESORY' GCos
Vo 'I‘ayl@r, 210 Ul.s. 281. 28 Supe Ct. 616.
52 L. Ed. 1061," .

From the foregolng it 1s beyond questlon that an act
may be & violation of the Mlssouri food and drug statutes
pertaining to misbranding and adulterating, and at the same
time be & violation of the food end drug laws preohiblting
misbrending and adulterating of food and drugs. It is our
thought that one may be prosecuted under both statutes for
an act declared to be a criminal offense under sach statute,
and that the same laboratory results, lnspectional data or
other evidence may be used by the prosecutlon in each egse.

CONCLUSION

It ie the opinion of this departments
(1) Thet neither the provisions of Bection 196.030, RS

Mo 1949, nor any other asection of the Missourl food and drug
statutes subhorige the Divigion of Health tc embargo foods,

‘-10-
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drugs, devices or cosmeties for the sole purpose of holding
them until they can be selzed by the Federal Government under
prcceedings Anstituted in a Federal court against such gooeds
or the owner for an alleged violation of the Federal foed: and
drug statntes.

(2) That the Division of Healm may embargo food, drugs,
devices and cosmetiés under the provislons of Section 196,030,
R8Mo 1949, for the purposes thérein provided, and may use the
results of any laboratory exeminations, enalyses or tests made

by the Federal Government or its employees, as evidence in any

civil or eriminal case instituted by the Division of Heslth -
for an alleged vielation of any of the proviaions of the Mig~
souri food and drug atatutea. _

" {3) The bivigion of Health may have eriminal proceedings
instituted in the court having Jjurisdietion for certain alleged
eriminal viclations of the Miassourl food and drug statutes even
theugh the same offense is declared to be a eérime and punishable
as such under the Federal food and drug laws., In such instances
the deéfendant may be proaeeuted, convicted and punished for the
same offense upon the same evidence under both State and Federal
statutes, and prosecution undér one such statute will not be a
bar to presecution under the other.

The foregoing opinion, which I hesreby approve, was pre-

pared by my asslatant, Paul N, Chitwood, e

Yours very truly,

JOHN M. DALTON
-Attorney General

PHGsmasda



