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FOOD AND DRUGS: 

DIVISION OF HEALTH MAY 
EllllBARGO FOOD AND DRUGS 
WHEN: 

~(1) Ihv. of Health legally unauthorized to 
:embargo foci<t, drugs, devices or cosmetics 
under Sec. 196.0JO,RSMo 1949, or any other of 
Missouri•s Food and Drug Act for sole purpose 

· of holding same until such goods can be seized 
by F'ederal Government in Federal Court pro­
ceedings under Federal food and drug laws. (2) 
Div. of Health can embargo food or drugs for 

.) ... 

i purposes mentioned in Sec. 196.030 and may use 
results of examination, analyses or laboratory 
tests made by the Federal Government as evi­
dence in any case instituted for violation of 
Mo. food and drugs laws. (J) Criminal pro­
ceedings for violation of Mo. food and drug 
laws may be brought even though same offense is 
crime under Federal sta,tute. Defendant may be 
prosecuted, convicted and punished for same act 
on same evidence under both statutes. 

April 21, 1955 

.RG!lo.rable James 1. Amos• l4'1!'lh 
Direetor, Division of Healt:l't 
leffersen 01ty1 His.1loUJ?1 · · 

Dear Dr. Amos c 

This d&.pa.rtm.ent i& in receipt ot JOur ~equeat fox- a 
l.ege.l opinion which r.~utd:a in pal't l1S fo1l•wea · · 

11'i'ne M~afio\U"i FQod. and Dl*~ Law& ~nd l\,gu...; 
lat1on$ ars_very sllid.li.tl" to_tbe Fette~al 
Food ·.fUlli tn:-ug Law,., •. _. _~eetlon ·1~~0j0 umo, 
194 9., preven ta us tl'om ad$ptlng . realll.a,• 
tl.on$ ~.re st~1ngent than bh• te4l ... 8;1- ·aet. 
We eoorc!llnate O\lr aet1v1t1ea/w1~b. 1~ to 
prevent dupl.tcatl:oit. o£ a.ottv·s.ttea and W& 
receive help and assJstanet f:rom. fDAt and 
tbey reoe1v4t help a;nd 4saiatanee from. us-., 

"One of' the ways W$ lu\Ve helped FDA is to 
e:m.bargo !'ooc.is., trugs, and devlcHua :wh1~h 
th&y believe aJ;>e ill vlo.leA,tion. of the _ fed• 
e~al actJ since all. ae-l:$1'\U'e act'1()n iaU$t be 
a.ppr$:ved by tb.e Weuantng\ot\ ottiee, tt re• 
quires from one to ttu:-ee WEH:tkl toX" FDA to 
obt·ain a tec'leral seizure orticer • The FDA 
has no &;ut~orit1 un~er their lawa to e1ll• 
bargo too~fi-• drugs; and dfi:V1G$a, and they 
have the.r~f<:lt'e aJJ~ed the state• tGf embargo 
tne goods until they- cou.l~ obtain a t•4• 
el'al aeiz:UJ>e order. 

"Recently our authority to embargo goods 



and hold th$m. pending federal se1z11re b.a,s 
been queet1on&d .• 

"aan·weunder Section 196.0,30. ~X' anr otb.eX' 
appttop~late ~eetion in tb.e· Aot eJilbarg~ . 
auen·· good$ b.oliU.lig. them 'Wlt1l the te4eral 
sei&l.U't ori~~ 1$, obtafnef;l?. Can we embugo · 
such· goo48 and ua' the ~f)•era:\ .).aboratorr . 
or other testa madij·by FJ.A. as the buts to11 
tiling a· state ·case'? .:Xt ·the FDA tiles a 
ted.,.,-$1 tase• can we ·a1•o rUe. a si;.ate ease 
tiga1~$t. t)i& Sante fi~ltl, Ud \lSe tb.e SB.l:ll8 
labo:Uatol'r'J9eriults ()rln.ap-ectlonal 4ata tor 
the state oaset * -rt * ·":.· .... 

:, . ' ·, 

We ~onstX'tit) the f'irat inquirJ to be whether or not the 
Dlviiilion ot·Healtb.'1$ authottttie4 to em.bfU"go &llJ food, drug, 
device o.v· oostu.e~1o• under the p»ovieion• ot Section 196.0,30, 
RSM() 1949• or ut tilhex> S-ection tor tb$ sole Plil.l'POSe of b.ol.d• 
1n.g them until. tn.t oan be. $fl1aed under proceedings instituted 
by tb..e Fed.;rral. · Govornin.ant ···,t;n· a F&d,ra.l. QQurt and brought ag.ains t 
sueh goods or the·own.e.r.·tor an alleged violation. ot the Federal 
rood and Drug Act~· In sucb. instance· the Piv1s1on ot Health would 
take no further action 1n the ma.1rter • 

. ' .. 

. Section 196;Q301 R$Mo 1949, a\utho,rizeta · the Divis ion o:f ' 
Health to embal'gotQod,.·<~rugs, dev1eee·or cosmeties for the 
pu~poses atat&d therein, and QlliJO prescribes the procedure th~ 
Division of lieal th · shall f'c)Uow after 1 t has ·embargoed such i~%"'''''''·~'·'·''''';~ 
articles. Said section :read.s in_part as .followst 

"1. Whenevel' a <iul7 a\:l.tb.orized agent of 
the d.iv1s1on of health finds or has prob• 
able cause to believe that any food• drug, 
device• or cosmeti$ is adulterated, or so 
misbraride• as to be: de.llge.t-ou$ or .traudu• . 
lent, within the m.ean11lgt;t sections 
l9ih:01Q to 196.120. h.e shall attix to. such 
artlel.e a t:a.g or oth.erappropriate·marking; 
giving notice that sueh art1ele is~h .or 1s 
suspe()ted ot being adulterated·orntlabranded 
and has been· detained or·tml:)argoed·~ and 
wa.riting all pe.l:"SOll$ not . to ;tt<$UOV$ or dispose 
of such. article bysale·or otherwise until 
permission for·removal·ol;> disposal 11!1 given 
by ·sueh agent ·or the court~: It shall be un­
lawful for anif per•soh. to remove or dispose 
of such detained or embargoed article by 



s.ale o~ otne:rwiae :w1 thout su~h permission. 

tt. '""2 ·t . WheJi an ·article detain.· .e4 or embargoed 
unGe~ subsection lb.as.been toUn.d by sueh 
agen:~ t~ ··be • adul tetirate4.1 · o.v· id.sbranl!l•ci; he 
sha:l.l' liit1tion· an7 magijt:Ntte, or judge ot · 
the c:.ireuft eo~t., 9r · ·co•t· ot coDllll.Qn P~••, 
2.n: who~$ .·~~t~dlo tiiol:' tb. •. ax-ticle ' ~s detail\• 
ad · ·ov em.bargoea · to"IJ ·an· orde~ t•or · eondtmana~ 
t1on of ·auob. .Wtlcle •' wn,en such agent· bas · 
.found ~llat ·an· vticle so. d•tained or em,bu• 

gged'ls n<>t · e.Clu1 t$ra ted · or· ·.s.a brandecil, he · · · 
anall :t-emov• · tbe tag &J<-·· <o·tb.er .martd.ng,·.· 

•, ' I .. ·> ,. • , , , ..,, , n' ~ : lt 'tb.e' . coUrt rin.di!j . tll~t El detatned 0~ 
elritiat-g••• arti¢le is · adu1 te.ra te4 Ql' ntis• 
bt'ddid:.· with1n ·the ''ltJ.Gantng of see tiona· 
196~010 t'o 196.120. aucll. article ·snallt 
afte~ ' antt-;r oi'·;;,:th.e' d,eore•• . be' destroyed ' 

•or·sQli \Ulde):' tna·superv'iston·or sueh 
-.gent as tl~e. <to'Urt may d1reei.i. but no su~b. · 
·:artlol.e shall be iu\>l.d ·oont~aPJ. to e.n:t p~o­
v1aions·or·-saia se~tions.and the piJoeeetie 
th.eredt'i 1t sold, less tb.e legal·eosts and 
ehargt;s~, ·shall' ~ lJaid into the . general 
f1.md ofthe state of M1ssout-1t pl?ev!de4 
that lfl:'le'* the adulteration or m.isbran41n.g 
:ean· o• '()or~eeted bJ' pt'oper labeling or 
processing of' the artlcl4h tlie eou.rt af'w.._ 
terentrt of the deo~ee and after sueh 
cos'tfs 1 ·:tees« and ~pe·nses have been paid 
and ·a·· g6od and· &uf'f1c1eat bond, conditioned 
that such·artlele shall be so labeled ol' 
p:rooesse·d~, has· been·· executed, nlB.Y by orde~ 
dlre4t tlta t such article be delive.taed. to . 
ttuf e·laimant thereof tor· ·such ·labeling tJ:r. 
prooesatng. Under the l!lupe2vis:ton ot an 
agent of th~ division:or·neB.lth •. The ex• 
pense: of suo b. supervisio,tf shall be. paid ·by 
the claimant~ . When the· article is . no· 
long~r ln \1-iolationof section l96J;t010 to 
196 ... lao. and t h.e e,x:pe.nses. of sueh super• 
vision have been paid.,, tfie division of 
health shall present· these facts to the· 
court• ana sueh oond shall ·then be "'"" 
turned to the claimant of the artiole." 

As we r'ead Se~tion l9o.~.Q30, supr,a, it 1s appa.t"ent that . .,., 
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the leg1alat1va intent and p~pose~ ot this $eetion are clearJ 
that tb.e · languas• u.ied therein ia. withc.ut amb1gu!.~Jl and that 
the food, drugs, devices or cosmet1ci a.toe to be embargoed only 
for the re~sons stated therein.. ·. · · · 

At.ter >the products lifi.Ve been "illbargoed tor the pUJlposes 
author1~Sed~; the duties and ·procedure that must· be tollowed bf 
the Division of Healtn arcw ·&e.t ·out in detail by this seetion. 
Sueb. duties and p.t-ocedi.11:-'e · are -lilSil:t\at~t• and the D-ivision of 
R&alth.1s legallytuia.uthtirl~ect·to fol.low f!ome other procedure 
howevet- reasonable or oc1llr!i,.ndab.le _ l t ~J be_. . · . 

·said section Jpf1c1t:1cal.ly Provides that· the dul.r authoxaized 
agent of the Dtvis;;ten~ ot Health., ttpQI\ · embal:*going tn• pl"oducts, 
tot- tl:ie reasons stat$4.,. ·shall t~g, Q.V tUrk them in solh other 
app.t-op1'1a te mannet unttl such time as he oan dete.~• it sa.14 
pr.Qdu.Ota b.avt!l. be$n ndsbr~.nded o_. a(bdtei'atefi 1n v-iolation of 
tn• appli~ahle $ta1;iu.tes. lf tb.e product$ are !'QUnd to be mis.­
b,ra.ndttl o~ adtilte~at$4; · then he 111ut applr to · ur ot tt>.e co'U.Pts 
namct4,_ $.1\d having 4ttr1$d1et!on for ·an ·o-rder. to eond•l1Ul said 
e;ooda and to sell or 4eslit~oy same Q.a tbe eourt may oPi.er. How• 
ever.- if the ag•nt find.• ·the goo(le not to. be ndsb:ran4ecl or adul­
t•rated· within tn• m•antns ot s . .ot.io.u.s 1,.6.016 to 196.1201 RS 
Mo 1949, ·n.e ·shall remove· the tags c:)tt oth$r markings therefrom 
and the pt-operty -.,-be turned <lver_to· the owner• tllerebJ put• 
tillg .f.Ul end to f\U'ttler procee41.ngs 1n th~ . na.a tter • · · 

Neither th.ie section nor any othe~ of the Missouri food 
and d.:rug statutes provide ·that the Division of ~ealth shall \.'.'''""'"·~··"'·':.;· 
aa.ve POWGI' to ~b-a.J.1go foods, drUgs, devices or COSDi$ticS; and 
tu.r.n them over to the J:tderal Goveruent or any of 1 ts agenci.es, 
for the purpose ot bringing a.nJ ppooctdure against ·one go.o4s o~" . ".:. ,,,,,, 
thai~ owner for some violatton. of the Federal Food e.nd Drug Act. 

The Division. or Health'• pow~ to embal'go food and drugs 
is lim! ted to that gr>a.nte4 bf Section 196.0)0, an4 since this 
seetion does not permit it to do so, the Division of Health is 
without any legal a:uth.6rity to embargo toad, drugst devices or 
cosmetio.s and tuvn over possession or ·I!U:l!Ui$ to the F'adera1 Govern• 
ment Q.r any of ita agencies for the purpof!es mentioned above. 
Therefore, our ~swer·. to the first inquiry is ~ the negative. 

If the Division of Health has EUnbargoed .food or drugs un­
der the provisi~ns of Section 196.0,301 it must then be determined 
if sa.me are m.1sbra.nd.ed O.t> adulterated wi tnin the meaning of the 
statute. This determination must be m,ade 1n·a.eoordan•e with the 
provisions of Section~ 196.0701 19~.07), 19.6~09.$1 19i.ll0 and. 
196.11,$, RSMo 1949.. ~efo.t'e· discusSing this quest:Lon further, we 
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feel it p~oper to o1ar1t'1 th.e term ••tate case." 

We were no1? su.te as to what meant-s was intended to be 
given. tne term "etate oa~te'* used. 1a the aeoend 1nqulry and . 
nave :requested you t<t. explain illinle to us" In aeooX~dailee wi tb. 
~t requeet. you. hca:ve ·tatormed u.s ·un.at· the teN "state O:as•" 
ret.,rre4 to in the abo<ve inquiry ha4 r•terenQe to any clvtl 
or 4~b.inal prooe•d.inS wltioh Jid.gb.t · Q _inatt tuted bJ the D1• 
V!$l0l'1 ot H~altll in oou~ts havin.g 4ut-tadi~t1on t>t a%11 all-eged. 
violation f>f the M1s$t>ul?1 t'ood and ~- statute•• 

· ··· · Section 196.0S5 a,lJ.qwa tb.e Divlsion ·or ·Health or its 
agent• t4_nav• aice4Js.1nto places wne»e .rood, drugs, 4evioea 
or cos~etioa are ~lat'acture4 or. ke,i; and. .rtea~s aa !'ollowat 

ttfhe division or health QJ." ita duly' au;.. 
thorited -.gent shall have tr·ee aecees at 
all. reasonable hours to anr faqto»y, •at-e ... 
)louao- · o~ establiswuen.t h1 which foods, 
dt"ugs• 4tvices1 G.r cosmetle• are manu'"" 
tao tvecl,! processed~ pactted, ()l' held for 
introdu{ltton inte commerce. or to enter 
any VEthtfle being used· to t~usport or 
hold aueh :roods, drugs, 4ev1•es.·or cos-

. •etics in. eoltJllle~oe, f<:~1!' tne purpo~e.au i;;[¥(i!;.;·,,",~"'li¥¥ 

"(1) · 0£ lnaip&et1ng auo.h f'aetOJ'1" ware• 
b.ouse, ••t•&liabment. or vehiele to do• 
term.ine l.t atlf of the prov1s1on.s ot IUlC-
t1o~s·l96~Gl0 to 196.120 are being v1o-
late4J and 

tt ( 2 ) To· a eeut'e sample a Qr sp ee imens of 
ant foocl, drug. device · o~ oo~uuetie after 
paying oxt off.ering to pay £or .suo b. sample. 
It sb.all.be the ·dutr·ot the division of 
health to l.Tl&~e ·or cause to be made ex.ami• 
nations ox- l,Ulalys$s of sanij)les secured 
under the provisions of this sectionto 
determin& whether or not·anr provision 
of sections 196.010 to 196 .. 1-20 is being 
violat•d·" 

It is noted th:at this section authorizes agents of the 
Division of Health to secure aamples or specimens ot any tood 
or c:irugs, and to make Qr cause to be made any eJtam1nation or 
analyse• of same ·1n 9r~er to determine whether or not any pro­
visions ot Sections 196~~010 to 196.120 are being violated. 



Sa1d CJect!on, nor any others· of the M1asou:r1 fQod and 
drug statutes provide that tne llamPlta or toocl ~- ot th.e pre• 
ducts. taken shiill be exam.itied -~_l' ·anal.r••• onlr bJ tb.e Division 
or ·.-a.altb. or its agentfl.,f. and at s, pa.rt1e1,1).u time or 1a a par­
ticular manner. A's ··• tmdel'llltand th.1a t:U\fe'b:1o:n.1 the Division 
ot Health. agents .._,, _w~:tlUti th.et.r-: d1scret.i.on. makt' luoQ;· ex­
amina-tion the~selv$J., . o~ may· J:iaV$ it lttade bf others, under 
careful d1~ect1~n.o~--·~t4 .~~nta(~ . 

·. · ·since tb.e lD.akbe;.o.t' exa.minat1ons or this natu.r• is not 
limitct4 tO ant p$rbj.4.~l.al! )e.t'SOllS WhO UJ pel"fOl'm se.m.e tor 
thEt Division or Health.•· lt ~s believ$4 that suob. e,xutnat;lo:n 
o1J. ~lpes . coUld be· M4t til. a labc;>;ratorr ot tb.• :F-e(i,r:al Gov-
erl'lDlent . bJ l$dettal .employee;~~·· · · .. · · 

fberetore, our tuurwel" ~o the seoond 1.nqu1ry is 1n the at-
firma ti ve ·• · · 

~he third. !.ll.qu1~1.. \if• constru•aa follow$; 

.. 

It a <lase it filed. in tlie prf>pcut . Fedet-al tlo\U'-t tor an al ... 
lege4. violation. or ·tli• J'ed(tt>al· ;FGcul' and D.tt\11 Aet, 0$11 the Di• 
v1$1on ot Health. al$·o tll.• •,·~aa~·toti an .ul.eged v:tolation·or 
the. Missouri Food and :Drus laws aga!.Ils·t ~b.e same 4etendant, 
involving· tne same· facts., and 1t.l euoli •s• oc~u1 ~t u&$ the same 
laboratory rf.lsult$; flispecttonal da~a or other ev.1denee ob­
tained by tJ:le Fed,.t-al Governm,e~t. lt will be recalled that 
you have preYiouslv Worm.ed us. tnat by the te~ Hstate ease, ~~i~<W~i'lW~4iJ 
you have reference t<' either a, elvt.l or orind.nl.:ll ()a$e which . 
might be instituted lt1 the cour·1f ·.having · Jvls d1ot1on by the 
Division of Health• tQr an alleged yio.lation ot the Missouri 
Food and Drug statute$_. 

In view of the taot tnat Section 196,~.0,30, su.p.r•• r~terred 
to in. the opinion request deal" with the embargo ins , ot foods 
and drUgs wJ:uu:1 there !$' probable eatit;Je to believe. sSllle to be 
misbranded 0:1? adu.lttrated 'Within the Xlte.an1ng r>t Seet!ons 
196 .• o::uJ to 196._.120, out- diecussion regarding cases wb.ioh might 
be tiled by the Division o:f Health will be limited to·tnoae.re­
garding misbranding or adulteration of food. and. cirugs_. 

. . ~ 

Our ref'erenoea and any d:l.soussion of the Federal Food 
and Drug statutes w!ll s.lt~o be ·:u.mtted to tb.at portion or same 
dealing wi ~h the adulteration or misbx-anding of foods or drugs_~· 

Upon exami.il.ation of the United StE,\tes Oodct Annotated• we 
find Title 21 is in regard to food IUld drugs, and that Sections 



1 to 1!)1 ill.elueive,. of Oha.ptel' 1 of tb.$t ·t1 tle are 4evote4 
uelus1;relr t-o t~ su.bJe4t of aciU.l.te,JJatlon and misb..--.ading 
or food a•d dl'ug$ 1 and tbat vtelations <>t these sections 
he ~e•$n !leld to be C:Wint!nal otte!'laea. by tb.e Fe<le.Ntl courts. 
ro~· f!t)tiSllll.P+t i 1n th$ •ase of trni ted Sta tefi v. Wells., 22$ . Fed. 
J2,0• •. the det~dant W$;8 chargEtd by into~ tion With. a V!olation 
of the Federal Food and Drug A,ct~· By demur~el!* he questioned 
th.e. valid1t¥ of tb.e btfo~m.atl,on. ail.d: the prooeed.ingtil thereof •• 
The oo'Ul't rea(ih.e<l t~• con4lu-.1~n·::tne.t 1ntorm.at1on wa$ th9 
propel' ··metb.od br·wniet.l te PJi'"Q~e~u.t..- t.lleg•d viola tiona of. tb.at 
natue,. and at 1. <h ,$21 sa14t, 

, " ., . . ' I . 

"there· is .-.o ·<tcubt tti~t ottenae:a Qf this 
; · chuacte.r,ll4.tr be pr.oee~u.te •. ®Qn into~ 

1Uation•· !'b.e question here 1$1 'Is the pro• 
•eecling by lnf'orma tion.. ·tp. oonfot*mi ty wi tb. 0/.&.~ii>;;'Ji\\!iJ:~sA< 
law?" · . . . 

. . :. . . 

· · I~ tb:e oals• ot VP-1 ted Stataa v. W•en, 22£) Fed. l Ol. 1. tb.e 
detenc.hlnt t«a1J oha:re;ed under the F•de»al pure tood statutes 
witb. .• isbraru:U.ns a px?oduct labeled "lh'uit Wild Ob.erry Compound" 
an.4 tt was .also a:l;.les•d ·that the produtt was adulterate¢. The 
coi.Wb held thattbe p~()p•r XO,ethod fit.p:ro$eoution was bJ into~· 
nta.tion• but .au•tatn&4 a·demu~rer·and e»Jtdered the information 
q,Uf1she4 t<:>r the rea$~ that ·no oomplain.t under oath had been 
tiled aga1~st · tb.e d•fendant. "'~-;i;'!,.;,:v:""·k~ 

Again., in· the ease af Von Brem•m v. United states, 192 
Fed~ 904• the det'e:ndant was ~harged b;r inf-ormation with. mis"" 
branding a product "*lhtla4 oil*• in violation ot the rood and 
drug law. ·In its op~ion the court stated that the. case was 
a C.Pindne.l on$; and in Ol:'der to conv1ot, tne juxoy- :trn1at find 
the .tef'endant guiltrbeyond a reasonable doubt. At l. c. 906 
the oourt saidt 

tti'he.a.et does not make the intention ot 
the defendants materiait but, as the case 
was a O~inllnal one,, the Jury was bound to 
be eonvtne~d be1ond: a·· reasonable doubt 
that th.e at'ticle in question was misbranded 

. before · tb.ey eould find t he defendants 
gu1ltr.. we think that tb.e }?1-oof did not 
justify such a con<Jlusicm, and that the 
defendant•• motion for the.direotion. ot a 
verdict· 1n their favor should have been 
grantea..n · 

In view of the Federal decisions cited above, holding that 



~he. adul.-t;eva tion .o~ ntis 'brtl.ndlng of. taQds or drugs . ar.e. e~itu.inal . 
otfen.ses., and wn~cn: de<s.1S'1ons aPPC9'ar to be t7J:)i~al one• upon 
the subje~'t1 we s~all._ ass~ ttwt .. ·tf:le ~•tel:t-.rl<H~ ma.~a .. 1n. the . 
third.· 1nq'tlity ot the opin.ton. 1"e~$l:t:; to •tell•l'al cases•• l'ete.tae 
to. adul. te.:ration o:¢ 11lisl:t.Ntliclilit;f ot. t,~<>U or .bt\gs under th.e . 
F:•4•~•l . l•w · anQ. to c.~.tm$nal p~oa'ltt.lll.:b~ons . '@d.er .. said law~ ·. · · · 

. 'h~$ b:~iltg$ U$ t.Q. that ,p(),!tlt. in Or.tr d1.$0't'lSSion When W&. 
must.: CJ:e~ir#.lin~ if an aet- · d$$l.a~ecL and puni:shable. as a criUlinal 
otten.$8 ·iUldEtr a F•der~l #t•W.tiil: .ay· .~so .l)~ d-efined .ud ptm1sb.• 
~ble -as 4. o.~W~l <Jif$U,8e unde;r ._ $tatf3 lawJ· if p.roseeut1ons 
ceuld be had W:lde~ our l'tatute•·• tor the swue act• and upon. th.e 
s am.e ev14E)nc•.J an.d. . it ·· ll. (lon.y!*tlon , UJ!tdt.._. .. on.a statute would be 
a ba:r- to prose.cut1on. under. the·: Q,tb$-.f •. 

'l'h$ c<>~ts have h•l4. tnat an :a~t •ay l)e .a criminal. otfenee 
undt;r a f:•cJ.~ra:l statute and also uadet' $lla.t of a. &ta. t• 1 and one 
might be .p~oaeouted,. eonv1oted anc:l pun1sb.ed till.de.r both laws tor 
tne· reasoll. ttaat the (),!'tenses woultL t>e 4e:Parate and diatinot ones 
:un,de~ tw~ dit'fe~f#Dt sys.tema ot la"'; Uadel* thes,e cir"umstanees 
th~t d4if.e4dant would ~ot be ·pl.lt. twice U\· · jeopardt w1th.$.n the 
meaning of the c:.o:rurtitu.tional p~ovisiorh . · , 

• ' •• •- • • ·~ • ' • • A ;• • 

.. I~ltu.rt.rative of tnis ·prlrielpl•, w~ <uill attention to the 
~a:se ot In Matter of !1):. T• J't.nua~y, l'ti Mo. 6.$),. fhis. was an 
orl:gin-.1 pl"oe4J.iitding imttitu,ed in .the· Supreme O~t tor a writ 
of. habeas· cottpufi~ The pf:>tition_ alleged that pf!tit.ione:r was 11-
leg;aUy re$tra.ined of his liberty b7 th«t $l:ler1t:t ot V.ei.'n.an 
OoUl).ty, ¥:1ssour:t, who hac! custody. of petitioner bf v!~tue of a 
conuU.tntent issued by tne Qirou.i t 09urt ct Vernon Oounty •. The 
case was. submitted up011 iUl agJ!e-ed .. st-.tement of facts.~ From. 
su4h facta it appears that petitioner had be.en subpoel;laEPd as 
~ w1.tne.ss before the Vernon .OotUlty Grand Jlil'y and tnat tb.e 
to~eman tnqu1red of petitioner it b.e had purchased anr tiltoxi• 
eating liquo.r in that county withinthe last twelve months .. 
The witness refused to answ$r t~ que.-tion upon the ground that 
1 t migb.t 1llorim1ntfte h~, ·· a~d that b.e <,tlaimed hta ·right to re• 
filse to answer under·tru; provisions of' Section 2J, Art1cl.e II 
of the Constitution o.t' Missouri,. For h1s refusal to answer . 
such: queation he was tound to be in contempt of court and duly 
committed to jail by- couPt order. 

Wb.e attorney general represented-the sherif.f and in his 
argument to the court contended th.a.t tfte purchaser ot liquor 
under the laws of this state is not a party to a crim.e, there­
t:ore petitioner could not legally refuSJe to answer the question 
asked him.~ In passing upon the mattev, the court said at 1~-c. 
661 and 662t 



"concede without deciding the p~opo• 
s:ttion as oontended tor by tb.e Atto~ner 
Geneve.l 1 it doe$·not reaeh tb.e ~eal 
heart of this ease, and thev.efo~e doe" 
.not answel' the contention made by coun-... 
sel for the petit;ioner,·to~ JreaJOA that 
this- is ·a. dilal .fovm. Of1 

. gov·~~nt of 
ou:rs. the sta:t$ ·ana Federal• 'both of' 
which · ha vee ·· J\U'tstiie t1o.n over .th~ · ox-ime :a 

· tox- the sale or 1nto~1oatine; :u.quor, 
a:uld both. hAVe the power and autb.or:tty 
to 4'lv•u:Jt1gate,' such cXti-.a• a.nd tQ trJ 
t0 pwusli t htil .'ol'1nWiaJ.jj .·r~:r .· al.ich. 11lf* 
t'ens•s, and eub. gov,l'mlient ma7 aepa• 
ratel7 pun1sh th.e · o.t-1mb.t.-1··tt>l' the eame 
offense~ and the oonviotio~·ue!l punish• 
ment'by th.e one 1 in a partieular case, 
is no bal' ·to ·· 1ID.G right of th-o othfilr to 
punish him ag~d.n \.tpon · identically the 
same e ta·te ·'9t · f'aet:S • ori Ul. other wol"'ds, 
.the .do~tr1ne of re• adJudlJata does not 
•PP17~" . . . . . . . ... . 

It is ou.r contention that the gen&ral p1:1inc:t:ple ot: law 
deo1d•d 1.n this case !a applicable to those instances when 
the Missou.ritood and·a.rug statutes de.lare an. act to be a 
criminal offense and.th$ same act is also deelaredto be a 
orindnal of:tenle l.ll.ld~l' th.~ Federal Food and Drug statutes. 
In sucfi :lnstari.ces the oftender·ma.y be pros~euted, convicted 
and pun:t£Shed under both laws for th~ stUile act .. 

In the case of Cleveland Macaroni Oompa.ny v. State Board 
of Heal 'bh, 2S6 Fed. 374, the claim. of defendant ~-1as that 
plaintiff's m.S.caron1 waa m.islabeled."egg noodles" when they 
failed to-comply with. the califo.rnia.statuteG defining "egg 
noodles" and the product should have been labelled 'tplain 
noodles," or nwater noodles." 

Plaintiff contended that Congr·ass had legislated on the 
same subject as that of the state law in question. and the 
P1edera.l law preseribe.d ·the exclusive ,requirements for the 
manufacturer· to fol.low. In discussing this matter• the court 
said at 1. o. 379t 

''.3• Ther•e is no·t;hing in the state law, 
so far as the· provisions ht:u•a involved 
are concerned, which would se~m to 

•' 
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t~ansc;&nd the power of the state in the 
reasonable ex~roise of its regul.ator7 
power. ~he provisions are ettidently 
aimed at the px•otection ot 1tlJ 1nb.ab1 ... 
tants against d$o.eit and miS'repre•en .. 
tation: as to the real -oharaetQr Qt the 
food presented for their oonaum.pt1onJ 
and it matters not in this respect if 
plaihtiff ·' § &fJQUa be, as cle.bued, 
hee.ith.f'ul.-anti nu.tJ»itious :rood e.nd f:ree 
f~om dE)let{ii,rious ms,tter. It l$ a ques• 
t:ton o:f requ1r1ng-tb.em to be l$.beled and 
sold tor· wh6J.t the.y_ rea.llf· are, . .na·. not. as 
momethtng elsef one o:r tai~ ·dealing with. 
th.e·public. Wh$ Hebe Co.·v. Shaw. 248· 
u,.s ... 297, 39 sup. ct. 1ar;, 63 L.M.-,;.. 

tl (J) 4. It was per:fectl;y .eompetent for 
the state act tQ adopt as a· standard of.' 
purity tor th• en1~orQement of its regu­
lations the determinations · ot~ the Depart• 
ment of Agri•ul ture, and stu~n •nactm.en~ 
in.volv&s·no obnox1oua'd$l$gat1on of legis .. 
lat~ve power, Ex parte ~rinot·14~ Oal. 
412, 77 Pac.. 166, 66 L.R.A~. ~~! A:rwine 
v • Bo·ard Medioa.l Examiner$ 1 1)1 Oal • 4 99 ;, 
91 Paa. 319; S.t. Louia,·I.M. & S. Ry. Co• 
v, Taylor, 210 u.s. 281, 28 Sup. Ct. 616 1 
52 L~ Ed. 1061," . 

From the foregoi~ it is beyond question that an act 
may be a violation of the Missouri food and drug statutes 
pertaining to misbranding and adulterat:l.ng, an~. at the sam.e 
time be a violation ot' the food and drug laws prohibiting 
misbranding and adulterating of food and drUg$. It is our 
thought tnat one may be prosecuted und$r both statutes for 
an aot tdeelared to be a or·iminal offense under eaeh statute, 
and that the same laboratory results, 1nspectional data or 
other evidenoe may be u:sed by the prosecution in eaeh oase. 

CONCLUSION 

It 15 the opinion ot this department: 

(l) That neither tho pr-ovisions of Section 196 .. 030, RS 
Mo 1949, nor· any other section of tb.e M:t.ssom•i food and drug 
statutes authorize the Division of Health to embargo foods, 
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drugs, devicea or eosmetica tol' the sole purpose of holding 
them ~til they tla.rl. be seized. by the Federal Government unde.r 
proceedings instituted in a Federal col.lrt againat such goods 
or· the owne~ tor an alle-ged violation of t~ Federal foOd' artd 
drug statutes., · · 

. . '~ 

'(2) That the Divi:sion o:f Health may embargo food, drugs, 
d&vicea and cosmetics wader tb.• provisiqns of Section 196.030 1 
RSMo 19491 for the ·_purpGses there~ provided, and may use· the 
r~sul:tt. · o~- anj Ubot-ator¥ e.-a.m1ns:~ions, anal78es _or tests made 
by· the Federal Go.vernme.nt or _its emplorees, e.a evidence in any 
civil or erimi~al case 1nst1tute4l by thee Division of Health · 
fo7! an al.legeC!. vt~lation of: any t;>t· the provisions of the Mis.-
souri tood ·and drUg statu tea • _ · . . ~· . 

()) The l)ivision of Health may have e.rim.inal proceedings 
instituted in the· cQurt having J\lrisdietion tor CUlrta1n alleged 
c~iminal violations of the Miasov.ri!'Ood and drug statutes even 

thoilgh tb.e 'same ott~se ·:ta declared to' be a crime and punishable 
as suob: under the Federal .food and drug laws. In such instances 
the d.efeh.dli.llt may be pro.seouted, eonvic ted and punished tor the 
same·oi'l'ense upon the same evidenee underboth State and Federal 
statute$~ and·prosecutionunder one sueh statute will not be a 
ba~ to prosecuti.on under the other • 

. - ' 

The !'oregoing opinion, which lhereby approve, was pre-
pared by my assistant, Paul li. Chitwood. 1\()';c''";.-.;,. 

Yours very truly, 

JOHN M. DALTON 
A ttor.ney Gene1~a1 


