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INHERITANCE TAX: TRUSTS: 
LIFE ESTATE : HOW TAXED: 

For the purposes of inheritance taxes 
a life estate must be valued according to 
mortality tables, not according to actual 
duration of life estate. 

FI LED 
November 7, 1952 

4f 
Honorable John J . lelly, Jr., 
First Assistant Circuit Attorney 

For the City of St . Louis 
Municipal Courts Building 
St . Louie, Missouri 

Dear Sir : 

Your request for a legal o inion of this department hae been 
r eceiTed and reads in part ae follows : 

"The question proposed ie as follows : 

" ' ihat effect , if any , should be gi Yen 
to Sec . 145.240 R. S. Mo. 1949 pp ) 1n 
computing a life estate lor J.lissourl in
heritance tax purposes under Sec. 14~.200 
R.s. Mo. 1 1949 , when the life tenant dies 
within eleven months of the decedent 's 
death and before the determination and 
assessment of inheritance tax?'" 

Section 145. 240 RSMo 1949, reads as follows : 

"l• Where any property shall after the 
passage of this chapter be transferred 
subject to any charge , estate or interest, 
determinable by death of any pereont or at 
any period ascertainable only by rererence 
to death, the increase accruing to any person 
or corporation upon the extinction or determin- _ 
ation of such charge, estate or interest , shall 
be deemed a transfer of property taxable under 
the provisions of this chapter in the same 
manner as though the person or corporation 



beneficially entitled thereto had then 
acquired such increase from the per son from 
whom the title to their respective estates 
or interests is derived. 

"2. Uhen the property is transferred in trust 
or otherwise, and the rights , interest or 
estates of the transferees a r e wholly depend-
able upon contingencies or eonditions whereby 
they may be wholly or in part created, defeated, 
extended or abridged , a tax shall be imposed 
upon said transfer at the lowest rate which , on 
the happening of any of the said contingencies 
or conditions , would be possible under the pro
visions of this chapter, and sueh tax so imposed 
shall be due and payable forthwith by the executor , 
administrator, or trustee out of the property 
transferred; provided, however, that on the 
happening of any contingency or condition whereby 
the said property or any part thereof is t rans
ferred to a per son or corporati n, which under 
the provisions of this chapt er is required to 
pay a tax at a higher r ate than the t ax imposed , 
then such transferee shall pay the difference 
between the t ax imposed and the t ax at the higher 
rate, and the amount of such increased tax shall 
be enforced and collected as provided in this 
chapter; provided further, that on the happening 
of any contingency whereby the said property , 
or any part thereof , is transferred to a person 
or corporation exempt from taxation under the 
provisions of this chnpter, or to any person 
taxable at a rate less than tho rate imposed 
and paid , such person or corporation shall be 
entitled to a return of so much of the t ax 
imposed and paid as is the difference between 
t he amount paid and the amount which said pers on 
or corporation should pay under the provisions 
ot this chapter. Such return of over nayment shall 
be made in the manner provided by section 145. 250 , 
upon the order of the court having jurisdiction. 

"3 . Estates in expenteney which are contingent 
or defeas ible and in which proceedings for the 
deter mination of the t ax have not been taken or 
where the taxation thereof has been held in 
abeyance , shall be appraised at their full , 
undiminished value when the persons entitled 
theret o shall come into the beneficial enjoyment 
or possession thereof , without diminution for or 

- 2-



' 
Honorable John J . Kelly , Jr. 

on account of any valuation theretofore 
made of the particular estate for purposes 
or taxation. upon which said estates in ex
pectancy may have been limited. Uhere an 
estate for life or f or years can be divested 
by the act or omission of the legatee or decisee 
it chall be taxed as if there were no posibility 
of such divesting. " 

Section 145. 200 RSMo 1949, provides the method for the valuation 
of life estates, and when the tax on same is due. Said section reads 
as follows : 

"When any property, interest thereon or income 
therefrom belonging to any estate in course of 
administration , shall pass or be limited f or 
the life of another or for a term of years , 
or to terminate on expiration of a certain 
period, the value of tropertr at the date of 
death eo passing shal be determined by ApPraisal 
for the ur se or. taxes under this cha te Ia: 
me ate a ter t e eat o t e ece ent an the 
va ue o sa e estate , term of years or period 
of l i mitation, shall be valued "~ ccording to mortality 
tables , usin~· the interest rate or income rate of 
f ive per cent , and the value of the remainder in 
said property so limited shall be ascarta ined by 
deducting the value of the life estate , ter• of 
years or period of limitation froa the clear market 
value of the property so limited and the tax on 
the transfer of the separate estate or estates , 
remainder or remainders or interest shall be 
immediately due and payable , to the director of 
revenue together with interest thereon and said 
tax shall accrue as provided in section 145.110 
and remain a lien upon the entire property until 
paid ; provided , that the persons , institutions , 
association or corporation beneficially interested 
in property chargeable with said tax may elect not 
to pay the same until they shall eome into actual 
possession or enjoyment of such property, then 1D 
t hat case said person , association or corporation 
shall give bond payable to the state of Missourit 1n 
a penal sum three times the sum or amount or taxes 
due upon such transfer , with such sureties aa the 
probate court , or any other court having jurisdi ction 
of the matter , may approve, conditioned for the pay
ment of said tax and interest thereon from the date 
such tax is due at s uch time or period as they or 
their representatives may come into the actual pos
session or enjoyment of said property, which bond 
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shall be executed in triplicate and one copy 
f iled in the office of the probate judge of the 
proper county , one with the department of 
revenue and the other with the secretary of 
state; provided further. that every person , 
institution , association or corporation shall 
make and file with the probate court of the 
county a full verif ied r eturn of said property , 
or interest therein , within one year of the 
death of the decedent , with the bond and sureties 
as above provided; and provided further, said 
person, institution, association or corporation 
shall renew said bond every f ive years after 
the dete of the death of decedent . " 

Br i efly sta t ed , t he facts u on which the opinion r·equest is 
based are these2 

A husband and wife entered into a trust agreement with the 
St . touis Union Trust Company , under which agreement the trust company 
received certain personal property and ~as to pay the income there
fro• to husband and wife as beneficiaries in equal shares for their 
lives . Upon the death of one of the beneficiaries , the survivor 
was to receive all t he income , and upon the death of the survivor
beneficiary , the cor pus of the trust fund~ together with any accrued 
income thereon was to be paid to designated persons in certain pro
portions. 

Other facts relating to the transaction , as well as the position 
t aken by the inheritance t ax appraiser of tho widow's estate , in 
regard to the imposition of t he inheritance t axes on her life estat e 
in the income of the trust are given in a letter from an of ficer of 
the trustee- corporat ion to the inheritance tax appraiser , and reads 
in part as f ollows : 

"The con~roversy t hat you and I are now having 
is concerned with the taxation of the life 
estate of t he ~idow , * * *·" 
"In the Trust Fund the wi dow was given a life 
estate , with remainder over at her death to 
various relatives . Her atta ined age at t he 
date of her husband ' s death was el, and the 
f actor which we used was ) . 313 on a 5~ interest 
basis . The · idow unfortunately, died on 
September 15, 1951 , whioh was 10 months and 2) 
days after her husband, and subject decedent , 
died. 

" As I understand your positloni you s tate that 
under Section 145. 240 R.S. Mo 949 pp 3, that 
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Honorable John J. Kelly, Jr. , 

since the t ax has not already been adjusted and 
since the Widow's death has alre:;sdy occurred, 
that you shoul d only charge her with the ineome 
for 10 months and 23 days and charge the rema i nder 
over to the relatives . " 

In view of the position taken in the matter by the inheritance 
tax appr aiser , the inquiry of the opinion request resolves itself 
into the inquiry as to whether the provi sions of Section 145. 240 , 
supra , are applicable and should be given effect in computing t he 
value of the widow ' s life estate undet' Section 145. 200 , supra , that 
is , should the widow be t axed only on the amount of the trust income 
she received for 10 months and 23 days , up to the time of her death , 
or shoul d she be t axed on the estimated valu·e of her life interest 
in the trust income , under the provisions of the l atter section. 

Unfortunately , this proposition has never been passed upon by 
any of the appellate eourts oi Mi ssouri , consequently in our research• 
it is necessary that 'tie l ook to inheritance t ax statutes of other 
st•tes similar to those of Missouri , and te> de·eisions of s ueh other 
states interpretiug said statutes . 

~le here eall attention to Ute general rule for the taxat ion o£ 
lif e estates in most jurisdictions as given by .Gl eason and Otis in 
their work : "Inheritance Taxation , " pag.e lt97 , as follows : 

"~bether the lif e estate be absolute or 
defeasible 1 as by remarriage , or 12£ autr_£ 
vie , whether subject to dower and curtesy , 
or-whether it is coupled with ·& power to invade 
the princ~ple or power of appointment, or l i mited 
by time , as surviving to a certain age ; it is , 
in the contemplation of inheritance t ax law, a 
present right presently valuable and taxable . " 

Again we quote from page 505 of the same work , in which the 
basis f or assessment of a life estate for inheritance tax purpoaee 
is given and which theory of t axation is fully i n accord with that 
now prevailing under Missouri statutes . We quote as follows: 

"The theoret1ca4 value of a life estate 
computed upon the m0rtality tables and rate 
of interest fixed by the State i s the value 
at death of the testator , and not the actual 
duration of life , and it is 'the l egal measure 
of the value of a life estate, although the 
life tenant only survived 'the testator a 
few months . . Howe v . Howe , 179 Mass. 546; 61 
N. E. 225. 

- 5-



.\ ... 

''Though it might seem an injustice t o t ax 
t he theoretical value of a lif e estate of a 
woman of thirty whose expectation of life 
i s th irty- five years and whose inter est 1n 
the f und i s about three- fourths its entire 
amount at full value when she actually survives 
the t estator only a r~w hours, the l ogic tnat a 
time must be fixed for val uation and that time 
I s t he deatn of the testator is Immutable and 
has thus far been uniformly susta ined.'' 

(Underscoring ours . ) 

"The Su.:>reme Court of \lisconsin reasons thus : 

(Under scoring ours . ) 

A.&ain in the case of ~ ~atter of Potter, 2? 4 N. Y. S . JS3 , a t l . e . 
384, the court sai d : 

"The decedent died :Jeptember 23 1 1926. Th it 
first ground of ap?eal i s denied. ~lzia J • 
Vaughn di ed one week subsequent to t he 
decedent . The appraiser proper l y f i xed the 
value of her life estate upon the expectancy 
a s at t he date o~ death of decedent and not 
uoon the actual durat ion of her l ife * * *•" 

" es t ates in expectancy which a r e contingent 
or defeasible and in whic~ proceedi ngs for 
the determination of t he t J x ha ve not been 
taken or .here the taxation t hereof has been 
held in abeyance , shall be appraised at their 
f ull undiminished value when t he persons 
entitled thereto shall come into the beneficial 
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Honorable John J . Kelly, ir. • 

enjoyment or possession thereof , * * *•" 

It is true under the above facts that the estate of the ·widow 
in the entire income · of the trust fund was one in expectancy , con
tingent and defeasible during her husband' s life. In such instance 
the contingency was t hat she must survive her husband before she 
would be entitled to the income. However, upon the death of her 
husband , the widow became vest ed of a life estate in said property, 
and her interest therein was no longer contingent or defeasible 
within the meaning of the statute. 

ihile it is true that no proceedings for t he determination of 
the widow' s tax had been taken during her life , i t is not true that 
the taxation of her interest had been held in abeyance up until the 
time of her death within the meaning of the statute , or t hat any delay 
in the assessment and imposition of the tax was authorized by the 
statute. 

Section 145. 200 , supra , is the section by which the method of 
t axation of the widow's interest is to be computed , and since the 
facts are not those coming within the meaning of Section 145. 240 , 
pp 3, supra , that oortion of the st a tute is inapplicable , and is 
not to be considered in arriving at the taxable value of the ~ idow ' s 
life estate under the provisions of Section 145. 200 , supra . 

As noticed above , the right of the widow to recuiYe the entire 
income from the trust fund was one to which she became entitled 
upon the death of her husband, and it was upon this right at that 
time , rather than the income that she actually received, that the 
taxes were due and payable at the lowest possible rate as pro .. 
vi ded by paragraph 21 Section 145. 240 , supra. It is aiso noted that 
neither Section 145. z00 or 145. 240 , supra , does not provide for any 
delay! nor does Section 145.200 authorize the payment of t axes on 
the r ght to receive anything less than the estimated value of the 
life expectancy ; therefore, it is immaterial that the widow did not 
r eceive the total income for her life expectancy. She caae into 
poss~ssion and enjoyment of taxable property upon the death of her 
husband within the meaning of inheritance taxing statutes , and 
decisions in Missouri. 

In this connection e call attention to the definition of 
the terms "possession and enjoyment , " used 1n inheritance taxing 
statutes1 as given in the case of In Re: Estate of Costello v. 
King , 336 Mo . 673 , in which the court said at 1. c. 67g. 

"The words ' any person' as used means a 
person or persons lawfully entitled to 
possession and enjoyment. If so, the act 
provi des f or t.hft imposition of the tax when 
the executrices of the estate of Jlrs . Robison 
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. sonorable John J. Kelly , Jr. 

"Furthermore, Mrs. Robison had a ves ted i nterest 
in her share of James Costello ' s property, sub
ject t o admini strat ion and lawful charges . She 
shared in any income from the prooerty. Further
more , she enjoyed the priTilege of transferring 
the property by will to her daughters . We think 
she actually came int o the enjoyment of the 
property within the meaning of the act . * * *" 

(Underscoring ours.) 

In view of t he f oregoing , it i s our t hought that the wi dow came 
1.nto possession and enjoyment of the right to r eceiTe all the income 
of the trust for life upon the death of her husband within the mean
ing of Section 145.200, supra , and it was at that t!me the tax upon 
such right became due and payable. The statute makes no allowance 
nor does it authorize the deferred payment of the t ax on any sum leas 
tban · the full estimated value of the lif e estate in such cases . There
fore,- pp 3, Section 145 . 240 supra in inapplicable and of no effect 
1n computing the tax on saiA wi dow ls life estate under Section 145.200, 
supra, when the widow survived her husband and r eceived trust income 
for only ten months and t wenty three days and died befor e the deter
mination and as sessment of the tax on the value of her said lif e 
estate. 

CONCLUS ION 

It is the opinion of this department that wben a wi dow becomes 
vested 1n a lif e estate in the income of a t rust upon the death ot 
her husband and only receives such income for the period of ten 
months and t wenty- t hree days immediately preceding her death , that 
1n computing the value of said life estate for state inheritance 
tax purposes , the provisions or paragraph 3, Section 145. 240 RSMo 
1949 , are inapplicable and a re not to be gi ven any ef f ect . The value 
of said lite estate mue t be computed under Section 145.200 , and the 
inheritance taxes imposed thereon must be on the full value of said 
li.fe estate. 

Respectfully submitted, 

PAUL N. CHITwOOD 
As s istant Attorney General 

APPROVED: 

J. 2~~~ 
Attorney General 
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