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NEW PATENT ISSUED FOR 
PURPOSE OF CORRECTING 
ERRONEOUS DESCRIPTION 
IN ORIGINAL PATENT : 

Secretary of State may ~u~ corrected patent· 
for land in cases in ~ich land was erroneously 
described in original· patent from state after 

. .Proper showi ng is made . 

January 3, 1951 
-

Honorable ~alter H. Toberman 
Secretary of State 
Jefferson City, Missouri 

Dear r~. Tobermnnr 

\/e have your letter of november 21, 1950, in which you r equest 
an opinion of t~is departnent . Your letter is as followss 

"We have had a reque st in this office for 
a land patent v1hich appears incomplete on 
t he original patent . 

nAttached find photostatic copy of the original 
patent issued to Willia~ McFarland of the County 
of Greene , coverins a part of the Internal I mprove 
ment Land, or the 500 1 000 Acre Grant . You will 
note an erasure or eradication has been made which 
changes the original description of t h e land. 

"The Register of Land Sales by the Gene Nil Land 
Office , 1n 1850, sh ows t hat the SWi of the sE: 
was sold to William McFarland; the Index covering 
all t he Internal Improvement Lands also shows it 
t o be the S\li of the SEi· 

"The present owner of this land wants a corrected 
patent issued in lieu of the one on file in this 
office. 

"Please give us your opinion o.s to whether or not 
t his original patent may bo corrected and, if so , 
in ,·mat ~anner . " 

\lo have also oxa."':l.ined t he photost atic copy of the oriGinal 
patent i ssued 1n tho year of 1850, by the Stat e of Missouri to 
William McFarland. 

It is apparent from the records of the Rocister of Land 
salos by the General Land Office referred t o in your aforesaid 



. . \ ' . . 

Mr. Walter H. Toberman 

lotter t hat the land that was sold by the state to William · 
McFarland was actually the swt BEt of Section 13, Twap 28, R 21, 
whereas the land described i n the patent to l~Farlahd vas the 

.. 

ffi1* of Section 13, Twsp 28, R 21, said land being recited in said 
patent as containing forty acres . This is obviously an error for 
the reason that the SW~ of said section 13 would contain one 
hundred and sixty acres instead of forty acres , whereas the SWf 
SEi of said Seetion 13 would contain forty acres , the amount recited 
in the patent as tho acreage intended to be conveyed. ~e are , 
therefore , of the .opinion that it was the intention or the person 
who issUed the patent to convey by said patent the swt SEt of said 
section 13 instead of the sw~ of said Section 13, the land actually 
described in the patent and that an error 1n the description of 
the land in the patent heretofore issued in 1850 was therefore 
made . This concl usion is supported by tho fact that the records 
of the land office as above stated indicate that the SVlf SE~ of 
said section 13 was sold to McFarland and that he was accordingly 
entitled to a patent to said land whereas there is nothing before 
us to indicate that McFarland ever purchased the SW~ of sai d 
Section 13 or was ever entitled to the issu.anee of a patent 
conveying to him the last above described land. 

Since the land 1n the patent issued to McFarland was erroneously 
described as the swi of said section 13 instead of the sv~ SEt of 
said section 13, Which last described land, according to your 
above- quoted letter, is owned by the man wh~ desires a corrected 
patent, we must consider Section 12715, R. s. A· Mo. 1939, which 
we quote as followe r 

"In cases where errors shall have been 
made in the description of lands 1n 
any patent heretofore made , the person 
to l7ham such patent has been issued or 
any person uho has acquired the title to 
the land intended to be described in said 
erroneous patent by mesne conveyances from 
the persons to vmam such erroneous patent 
has been issued, ma~ have a new patent issued, 
correctly describing suoh lan4 upon first 
maki ng proof t hat he or some one under whom 
he claims purchased from the state the land 
to which he desires a corrected patent; and 
that the state has been paid for the same by 
aff idavits or otherwise to the satisfaction 
of the secretary of state, and, second, filing 
his affidavit t hat he sets up no claims to the 
land described 1n the patent sought to be 
corrected, and t hat neither he , nor any one 
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by, through or under whom. he claims has ever 
set up any claim to such land under or by 
virtue of said patent) and upon producing 
said affidavit to the secretary of state, the 
correction asked shall be made , and a new 
patent shall be issued correctly describ-
ing the said land, upon the delivering up of 
the erroneous patent, or upon the applicant 
showing to the secretary of state by the af
fidavits of two disinterested householders of the 
township in which said land is loca ted, that 
the applicant and t hose under whom he claims 
title have been in the open notorious , exclusive, 
continuous, adverse and hostil e possession of 
all of said l ands for the period of ten years 
l ast past prior to the time of filing said 
application, and t hat during said period of 
time no person has ever set up or made any 
claim to said land or any part thereof, hostile 
or adverse to the title of the applicant and 
those under wham he claims, and shall execute 
a deed re l easing the erroneously patented land 
to the state: Provided, however , that the 
records in the office of the secretary of 
state shall show that the land is state land, 
and has not been disposed of to any other person: 
Provided further, that all such proofs aforesaid 
shall be filed in the land department of the 
secretary of state and preserved among the records 
thereof . " 

\'/e are of the opinion that t h e above-quoted sta tute is 
applicable to the facts before us and that under the provisions of 
said statute t he person who has by mesne conveyances from UcFarland 
acquired the equitable title to the SWt SEi of said Section 13, 
heretofore vestod in McFarland by reason of his above-mentioned 
purchase of said land rrom the state is entitled in the words of 
said section to have "a new patent issued correctly describing 
such land provided he makes t he necessary proof and .meets the 
requirements of said statute specifically set forth therein. " 

In this connection the question occurs as to whether the 
ne\v patent being corrective in its nature should be made to McFarland, 
the orig inal purchaser , or to the present owner . We are of the 
opinion that the patent should be issued to the present owner 1n 
view of the follo\"ring language of the statute, "* ~" * the person 
to whom such patent has been issued or any person who has acquired 
the tit l e to the land intended to be described in said erroneous 
patent by mesne conveyances from the persons to wham such erroneous 

- 3-



\ 
. ' ' 

1~. Walter H. Toberman 

patent has been issued may have a new patent issued correctly 
describing such land~* n." \'Ve are or the opinion that since the 
statute says, as appears in the last above quotation, that the person 
who has acquired the land by mesne conveyances from the original 
patentee "may have a new patent issued" the inference may be drawn 
that such person may have the new patent issued to himself. 

Having hereinabove answered your inquiry as to whether the 
original patent may be corrected by saying that a new patent may be 
issued to the owner , we shall now give attention to t hat part of 
your inquiry which asks in what manner t nis is to be done . I n this 
connection we quote Section 12726, R.s.A. Mo. 1939, as follower 

"The patents issued in virtue of the 
provisions of this article shall be signed 
by the governor, countersigned by the 
secretary of state , and attested by the 
great soul of the state of Missouri. " 

We are of tho opinion that t he burden of follovdng the course 
set out 1n Section 12715, supra, as prerequisite t o having a patent 
i ssued rests upon the person seeking t he patent. We are of the 
further opinion that 1f and when that person hao complied with each 
requirement of said section set forth as a prerequisite to the 
issuance the s ecretary of State , after checking the records in his 
office and assurinG himself that the land for which the patent is 
desired 1s state land and that it has not been disposed of to any 
other pcrson, should cause a patent to be prepared follo~ing the 
form usually used by the state of Missouri and present same to 
the Governor for his signature,and if and when the Governor shall 
sign the patent the Secretary of State should countersi gn it and 
affix the great Seal of the State of Missouri thereto 1n accordance 
with the provisions of section 12726, supra, and deliver the 
patent to the patentee and keep a copy thereof for his records. 
The secretary of State should then file all documents in the 
nature of proof required by the statute among the records of his 
office . 

We shall now refer to the t h ings which the Secretary of St ate 
should satisfy h imself have boen complied with by the persons 
seeking the neu patent as a prerequisite to the issuance thereof . 

wo e.re of the opinion that the Secretary of s tate should take 
no steps toward the issuance of the desired new patent until he 
is (1) provi ded with satisfactory proof adduced by the person 
seeking the patent that said person or someone under Wham he 
elaine (in this case , McFarland ) purchased the m,~ SEt of said 
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Section 13 from the state and that the state has been paid for 
same which said proof may be made by affidavit or by the land 
office records or may be ~de otherwise to the satisfaction of 
the Secretary of State and (2) provided with satisfactory proof 
presented by said person in affidavit form that he sets up no. 
claim to the land embodied in the erroneous description 1n the 
original patent and that neither he nor any one by, through or 
under wh om he claims, has ever set up any claim to t he land under 
or by virtue of tho original patent, (3) presented with the 
original patent which contains the erroneous description of the 
land, which patent must bo delivered to the Secretary of State , 
vmich said delivery, if and when made, completes the proofs to 
be required of the applicant by the Secretary of State or in 
the a1ternative if said patent be not delivered as atoresaid, then 
provided with affidavits of two disintereGted fre~holdera of the 
townShip 1n which t he land for vmioh the new patent is sought 
is situated to the effect that the applicant and those under 
whom he claims title have been in open, notorious , exclusive, 
continuous , adverse and hostile possession of all of said lands 
for a period of ten years last past .Prior to the filing of the 
application for the new patent and that during said period ot 
time no person has ever set up or made any claim to said land 
or any part thereof, hostile or adverse , to the title of the 
applicant and those under wham he claims <4> presented with a 
deed executed by the applicant releasing the erroneously patented 
land (in this case the SWt of ·said Sec. 13) to the State or 
Missouri. 

We are of the op inion that all or tho things last above 
enumerated except the t h ing excluded by the choice of one or the 
other of the alternatives above mentioned must be done to the 
satisfaction of the Secretary of State before he has any right 
or duty to take any steps toward tho issuance of the new patent 
applied for but we are of the further opinion that when all suoh 
things, with the exception of the excluded alternative have been 
done to his satisfaction it is his duty to proceed with the work 
or issuing the desired now patent. 

CONCLUSIOl~ 

\ 

we o.re accordingly of the opinion that the person 1n vthom the 
equitable title to the swi SEt of said Section ~3 obtained by mesne 
conveyances f rom McFarland the man who purchased said land from 
the state in 1850 is vested, is entitled to a new patent conveying 
said land to him 1n accordance with t he provisions of Section 
12715, supra, in view of the fact that the patent issued to 
McFarland in 1850 did not describe the land purchased by him but 
described other land. 
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We are of the further opinion that said patent Should follow 
the form ordinarily used by the state of Missouri 1n the conveyance 
of its public lands and should be signed by the Governor and counter
signed by the Secretary of State and that it should be attested by 
the Great Seal of the State of Missouri, a s provided by Section 
12726, supra. 

we are of the further opinion that bofore issuing and 
delivering said pa tent the Secretary of St a te should assure himself 
that the proofs required by Section 12715, supra, a s above out
lined, have been submit t ed. 

APPROVED: 

3. E. TAYLOR 
Attorney General 

SMW :mw 

Respectfully submitted, 

SAMUEL M. WATSON 
Assistant Attorney General 


