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COUlfTY C 
LICENSE: 

Honorabl 
Prose cut 
St. Cla 
Osceola 

Dear Sir: 

j 

ounty court in thi rd class county has discretion 
refuse to issue license to keepers of billiard 

bles. 

March 16, 1951 
Fl LED 

8 ,7 
3-lq- ~I'------' 

This will acknowledge receipt of your request for an 
official opinion which reads z 

"Application was made to the County Court 
for license to operate a pool hall . A 
hearing was had, after notice had been 
published in a newspaper published in the 
County Seat . At the hearing , no evidence 
was sub~tted to the effect that (1) the 
applicant was an unfit person to operate 
such a business , or (2) that such business 
would be run too near to a school or church. 
The facts are that the applicant is a person 
of the highest character and reputation , 
and that the business woUld not be run 
within 300 feet of any school or church. 
The facts are, however; that the license 
was refused without cause. The reason 
given for refusing it was that a majority 
of those at the hearing wore opposed to 
pool halls . 

"It is my understanding , in the light of 
Missouri cases, esp . 263 SW 807 and 227 SW 
2d 80 , that county Courts }lave no authority 
to arbitrarily refuse to issue licenses for 
pool halls or billiard halls, that said 
Courts may use their discretion ( i . e ., 
refuse license for cause , such as unfitness 
of applicant, or improper location of busi
ness), but that dislike for pool halls in 
general is not good cause 1n itself for 
refus ing such licenses . Is that tho correct 
interpr etation of the laws of Missouri? 
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Honorable Korran D. Harris 

8 Applicant bas obtained city license from 
the city or Osceola, and has applied for 
State and Federal license . He has said 
that be plans to operate a pool hall and 
at the same time place in the bank here to 
the credit of the County Court an amount 
equal to the maximum amount which the Count,. 
Court could legally charge him for licenses , 
taking into acco~nt the number of pool tables 
he will operate. That would be operating 
without a county license. If my interpreta
tion of the laws of Missouri is correct, as 
set out above , is there anything that I, as 
Prosecuting Attorne,., can do about it, so 
long as the County Court gives no cause for 
refusing said license?• 

Section 318.010, BSio 1949, Chapter 318, relates to the 
power vested in the county court to license the keepers of 
billiard tables and reads: 

•The county court shall have power to license 
the keepers or billiard tables, pigeonhole 
tables, jenn,. lind tables, and all other 
tables kept and used for gaming, upon which 
balls and cues are used . At each term, the 
clerk of said court shall prepare an.d deliver 
to the collector of their counties as man7 
blank licenses for the keepers of such tables, 
herein mentioned, as the respective courts 
shall direct , which shall be signed by the 
clerk and attested by the seal of the court." 

Section 318.020, RSXo 19~9, requires the collector to 
deliver to any person licensed a license and further provides 
for the amount to be charged tor said license depending upon 
the number and kind of tables, and reads: 

"The collector shall deliver to any person 
who shall have been licensed, a license to 
keep an7 such table mentioned in section 
318.010 in their respective counties , for 
a term of twelve months , upon the payment 
b7 the applicant of the sum of twenty 
dollars for each billiard table, and ten 
dollars for each other table described in 
said section, and the collector shall 
countersign such license before delivering 
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Honorable Vorran D. Harris 

the same to the applicant; provided ~ that 
if the applicant be the keeper of more than 
one of such tables, the number may be named 
in one license, and in such case the clerk 
shall not be entitled to more than one fee 
as provided in section 318.050." 

Section 318,080, RSMo 1949, fixes a penalty for keeping 
tables mentioned in Section 318.010~ supra, without first 
obtaining a license to keep them. Said section reads: 

nEvery person who shall keep or permit to 
be kept or used any one or more of the 
tables mentioned in section 318.010, 
without having a license therefor, shall 
forfeit and pay not less than fifty nor 
more than four hundred dollars, to be 
recovered by indictment or information. " 

Section 38 of Volume 53, Corpus Juris Secondum, pages 
632 and 633, lays down the general principle of law relative 
to authority of licensing officials and reads in part: 

"As ·a general rule the power vested in the 
board or officer to grant licenses on com
pliance by applicant with the prescribed 
conditions carries w1th it, either expressly 
or impliedly, the power to exercise a reason
able discretion in granting or refusing li
censes, but under statutes mandatory in 
terms no discretion is vested in the licen
sing board or officer~ and every person who 
posse~ses the statutory qualifications and 
who e~mplies with the statutory requirements 
is entitled to· a . license, and under some 
statutes the board has no discretion except 
to determine whether applicant is a proper 
person to conduct the business. Uhether 
the words of a licensing statute are manda
tory or discretionary in providing for the 
issuance of a license is a matter of legis 
lative intention to be determined by a con
sideration o£ the purposes sought to be 
accomplished by the statute . " 

From reading the foregoing statute , Section 318.010, 
supra , one would be inclined at first blush to conclude that 
the county court has no discretion in the matter upon the 
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Honorable Uorran D. Harris 

tendering to said court the amount charged tor a license, 
since there are no requirements as to holding a hearing or 
qual ifications or the applicant or anr requirement that said 
license must not issue when the tables are located within a 
cert ain prox1mit~ of schools and churches ~d other similar 
provisions and condi tions for issuing such a l icense . Such 
was more or less the holding or both the Kansas City and 
Springfield Courts of Appeals . (State ex rel . Ba7less v . 
County Court, 193 MQ . App . 373, 185 s.w. 1~9; and State ex 
rel •. oetker v . J ohnson, 211 s .w. 682 . ) 

However , 1n State ex rel. Hawkins v . Barris , 239 s.w. 
564, the Springfield Court of Appeals held contrary thereto 
and held that as that court read Section 9644 ( same as Sec
tion 318. 010, supra) the county court has the right to refuse 
a l icense without giving an7 reason whatsoever . In so hold
ing , the court said, l . e . 565: 

ftwe have come to tho conclusion that both 
of these decisions were erroneous , and our 
reasons for such conclusion will be herein
after stated. The application ot the law, 
as declared in those eases , would not require 
that we order the county court to issue the 
license in this ease . The reason for this 
last statement is that in those eases it was 
shown that the count~ court did not find an7 
evidence which would just!f~ it to refuse the 
license on account of unsuitable man or place , 
while there is evidence in t his case bearing 
on the suitability of the place, and the 
county court , passing upon that evidence, 
has .found that it was unsuitable and objec
tionable . The right to try that question 
is vested solely in the county courts , and 
even should a county court base its con
elusions upon evidence such as this court 
could not reach the same conclusion, still 
there is no power under the law or right 
given to this court to usurp that function 
which by statute is delegated t o the eount7 
court . This phase of the law has been 
clearly set forth by the Kansas City Court 
of Appeals in the case of State ex rel . v . 
Thornhill, 174 Uo. App . 469 , 160 S . U. 558 , 
wherein the Supreme Court and appellate 
court cases are l earnedly discussed, and 
whsrein it is express11 held that: 
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HOnorable Morran D. Harris 

"'It is only when the county court refuses 
to bear t he application, or when it has 
found 1n relator's .favor every fact neces
sary to the granting of the license, and 
yet refuses to issue the license, that 
mandamus lTfill lie. • 

"That case and the cnses cited therein 
clearly support the rule , and further hold 
that if the county court does undertake to 
hear evidence on the question, ~here the 
statute gives them the right to act , and 
makes an adverse f'inding , manda..1'!1Us will 
not lie nerely because the evidence UOQld 
not support the finding , or that the court 
has made erroneous deductions from the 
evidence before it, and it is held in that 
case , and eases cited, that the only remedy 
which would ever be available to one who 
had been adversely ruled against by the 
county court would b~ a bill in equity 
charging f'raud . Under authorit,. of the 
Thornhill Case , the county court in the 
ease at bar having heard evidence and found 
the facts under that evidence, this court 
cannot , by ~andamus , correct that finding 
and require that court to issue the license; 
otherwise , the appellate court would be 
assuming the authority which bas been solely 
delegated to the county court. 

"But there are other reasons , which to our 
minds are greater than these, that would 
prevent this court from ordering the county 
court to grant the license, and that is 
because, as we read the statute (section 
9644) , the county court bas the right under 
that law to refuse a license wtthout giving 
any reason whatever . The statute itself 
merely provides that t the county court shall 
have power to license the keepers o£ billiard 
tables .• There is no intimation in the 
statute that t his power shall be exercised 
in a mandntory uay. Ve say this because 
there is no provision made, in the statute 
with reference to the granting of pool and 
billiard licenses, tor a hearing befor~ the 
county court; there is no provision made for 
remonstrance to be filed; there is nothing 
in the statute which appears to us directing 
that the county court shall do anything in 
connecti on with an app!lcation f'iled before 
it ." 
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Honorable Morran D. Harris 

The foregoing case was thereafter certified by the 
Springfield Court of Appeals to the Supreme court of Missouri 
for final determination for the reason that there was a 
direct conflict with that decision and ore of the Kansas City 
Court of 4ppeal decisions, The Supreme Court decision, 
reported in .304 Mo . 309 , 263 S.W, 807, affirmed · the decision 
of the Springfield Court of Appeals and in so holding, the 
Supreme Court said, l .• e . 808 : 

rtThe major! ty opinion of tha Court of 
Appeals, while holding that the petition 
of relator was deniable upon the ground 
that respondents had taken evidence, and 
made a finding thereon, and had not abused 
its discretionary power in the instant 
ease , a conclusion in which we concur, 
went farther, and sustained the acti~n of 
respondents upon the ground that county 
courts havo • the exclusive right , acting 
under section 9644, R. S. 1919, to grant 
or refuse billi.rd or pool room licenses, 
without basing their conclusion on anything 
other than that they may determine that 
such an institution in a community is a 
nuisance.' That holding being in conflict 
with the decisions of the Kansas City Court 
of Appeals in State ex rel. v. County Court 
of Clinton County, 193 Mo. App. 313, 185 
s.w. 1149 and State ex rel. v. Johnson, 
211 s .w. 682, the cause is certified to 
this court. 

aThe occupation of keeper of billiard and 
pool tables is one which has never been 
permitted to be exercised except a license 
therefor be granted by tbe county court . 
The power to grant the license has a lways ' 
been vested in the county court, and with
out the laying down of any conditions under 
which, or in accordance with which, the 
power shall be exercised, other than the 
provision rixing t he amount to be .paid upon 
each table, and the provision forbi~ding 
county courts and city authorities t~om 
leVJing a greater amount on any table than 
is allowed ror state purposes . 
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Honorable Morran D. Barris 

"It is clear that the primary license to 
keep pool or billiard tables is the license 
to be obtained rrom the county court . * * * 
The power given to the county court is not 
of a regulatory character. * * * * * * * * 
There io nothing in the t~1~ ~ndatory 
upon the county court in the language of 
section 9644. There is nothing prescrib
ing the qualirications of the applicant 
nor the character of the place ~here the 
tables are to be kept . No provision is 
made for a petition by hlm setting forth 
anything, nor for petitioners whom he must 
secure as a prequisite, nor for a remon
strance from any one opposed to the grant
ing or license, nor any provision for the 
taking of evidence by the county court. 
In construing the language used in section 
9644, a comparison of that section with the 
statute formerly in force, providing for 
license to keepers of dramshops with the 
ruling of this court upon the latter, is 
pertinent . Under the statute of 1865, 
G. s . 1865 , c. 98 , there were certain 
requirements made as to the application, 
and the statements therein to be made and 
shown. After which thoz•e l'las a pro vis ion 
As follows: •And if the court shall be of 
the opinion that the applicant is a person 
of good moral character, the court may 
grant a license for six months. ' The 
question of the force to be g iven to this 
language came up in the mandamus proceeding 
in State ex rel . Kyger v . Justices of Holt 
County, 39 Mo . 521. In that case the con
tention of the relator was that, since he 
filled the requirements, and had complied 
with all. of the conditions prescribed by 
the statute, tbe county court had no dis
cretionary power in the premises, and the 
l icense must be granted as a matter of right . 
It as held that, since the business was one 
which the Legislature had not prohibited, 
but alloued to be exercised by certain per
sons, having qualifications opecified by 
the law, it then became a •municipal privi
l ege . • It was said (loc . cit . 52~): 

" •The bus iness , then, vluch the retailer 
seeks to engage in is not a matter of per 
sonal right , nor one that the interests of 
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the public at l arge demands that he should 
be permitted to carry on.• 

"It was held that the county court was fully 
ves t ed with discretionary powers , and might 
exercise the s~e, • ~ubject to the limitations 
and rest~ictions absolutely imposed bJ 
statute .• This rul ing upon the for ce and 
meaning of the words , • t he court may grant 
a license,• was followed thereafter . * * ~ ' " 

State ex rel. Hawkins v. Harris , supra, seems to be the 
last word of the Supreme Court in this state construing such 
statutes , and , therefore , i s tho law of ~lssouri . 

You rerer to the case of City of Meadville v. caselman, 
227 s.w. (2d ) 77, as a poss ible authority for hol ding that the 
county court has no discretion in the matter. In that case 
the Kansas City Court of Appeals discussed at length many 
Kissouri decisions . The city had duly passed an ordinance 
prohibiting the using , keeping or mai ntaining pool tables f or 
pay or profit in sai d city. At the time there was a general 
statute , Section 7196 , RSMo 1939, which provided that the 
mayor and board of aldermen shall have power and authority to 
regulate and to license and. l evy and collect a l icense tax on 
billiard and pool tables and other gamine tables and to license, 
tax, regulate or auppress the operation of billiar d tables, 
pool and other gaming tables . There was also a statute , Sec
tion 7!!.42 , RSt!o 1939 , which provided that ordinances must con
form with the state law. The above ordinance was in direct 
violation of its foregoing statutes. After discussing laws 
pertinent t o licensing pool halls in various cities or Missouri , 
it concluded that villages and certain c i ties wero given the 
power to prohibit t he operation of pool halls under other 
specific statutes, but no such authority had been conferred 
upon cities of the .fourth class unde!" t he statutes in full 
.force and erfect at that time , which we have r eferred to here
inabove. 

CONCLUSION 

It is the opinion of t his department t hat the county 
court in t his instance had discretion under State ex rel . 
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Honorable Morran D. Harris 

Hawkins v. Harris, supra. to refuse to grant said license 
notwithstanding the good r eputation of the applicant and the 
premises on which said t ables would be located, not being 
in close proximity to any school or church. 

APPROVED: 

J.cU?it 
Attorney Genera l 

ARH:VLM 

Respectfully submitted, 

AUBREY R. HA!.ThiETT, JH. 
Assistant Attorney General 


