,zANKS-BRMJGH BANKIN(}' A bank 1s not carrying o'_:; bremch banking
B L= by installing a pneumafi'c tuie on a park-
b A .. ¢ng lot owned by the bank and across the
. street from its banking house for the pur-
post of allowing customers of the bank to
place funds in said pneumatic tube to be
carried underneath the street and up into
the bank where such fynds are deposited.

March 30, 1949

9/ FILED
J- i

Honorable He G Shaifner X /
- Commlsaioner of the Division of Finance

of the State of lissouri
Jefferson City, Missouri

Dear Commissioner Shaffnert

This will acknowledge the receipt of your
letter of recent date requesting an opinion from
this Department, whether the Inter-State National
Bank of Kansas City, Missouri, would be consldered
to be carrying on branch banking by installing a
pneumatic tube on a parking let owned by the bank
and lying directly across Genesee Street in Kansas
City, liuourl, from the banking house of the bank,
sald pneumatic tube to pass under Genesee Street
and extend on up into the banking quarters of the

for the purpose and practice of permitting
f)ank'u customers to drive upon sald parking lot
anc‘l deposit money, or the equivalent of money as de-
posits, in such pneumatic tube for passage through
sald tube Into the bank, Your letter requesting
the opinion of this Department on the question is
as follows!

"I am advided by letter that the Inter-
State National Bank of Kansas City,
Missouri, has their banking quarters

at 1600 Genesee Street, Knmal City,
Missourl} that it owns a parking lot
directly across from the bank, where
its customers can park in doing busi=-
ness with the bank,

"As a convenience to its customers
the bank desires to install a pneumatie
tube on the parking lot, which tube
will pass under Genesee Street and exe
tend on up into the banking quarters,

. The bank’s customers will then be able
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to place thelr deposits in such pneu~
matie tube for passage inte the bank,
without the necessity of having to park
their cars and enter the bank,

"Kindly render a written opinion whether
or not this practice oouJ.d in any way be
considered branch banking,"

Seetion 7949, Mo. ReS.A. 1939, defines the powers
of banks. The proviso in paragraph 1 in sald section
states:

"Prov however, that no bank shall
_Eﬁﬁé 8 state a branch bank,

or receive deposits or pay ohnh ex=

cept in its own banking house,”

The purpose of the bank named in your letter ape
parently is not to attempt to carry on branch banking,
but, on the other hand, to avold the doing of any act
which might be classified or defined as bransh banking.
However, in arriving at a logiecal and intelligible con-
clusion in an opinion on the subjeet, 1t is not inappro-
priate, we think, to comment upon the facts and cite exe
cerpts from the opinions rendered by our Courts defining
branch banking, because the mak of deposits and the
places where such deposits are by the depositors and
received by a bank contrary to the terms of sald proviso
become the very essence of branch banking. The Supreme
Court of this State, and our St., Louils Court of Appeals
both hold that reec Iving deposits in violation of saild
proviso in said Section 7949 eonstitutes branch banking
and such acts being ozproanl.{ prohibited by the statutes
are ultra vires, and render the cozvoratian lub ect to
ouster by writ of quo warranto by the State, but in so
far as receiving deposits at places other than at the
banking house of a bank are concerned, as between a bank
and its depositors, such acts, while ultra vires, are not
void, but voidable only, wl th reaspect to their contractual
relationship., The question of what constitutes branch
banking, and the effeects of branch banking, if carried
on, was before the 3t, Louls Court of Appeals in the case
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of Wellston Trust Co, vs. American Surety Co, of New
York, reported in 1l S.W. (2d) 23, That was a suit

on an insurance policy issued by the surety company

to indemnify the trust company against loss of money

by theft, burglary or robbery, The facts in the case

~ were that the trust company had followed for a perilod

of more than one year and a half the practice of its
officers and agents going to the place of business of
one of its customers to receive the customer?s deposlts,
there make an entry of the amount of the deposit in the
customer?s bank book and then transport the money to the
bank, a distance of several blocks away. The treasurer
of the trust company and an attendant went to the office
of the customer on the occasion of the loss of the money
and received the money of the depositor, amounting to ape
proximatel 000,00 as a deposlit, -entered the items
making up the total sum in the cuagmr'l pass book,
issued a duplicate deposit slip and started back to the
bank with the mominin an automobile, and, while so en=
gaged in transporting the money to the bank the officer
of the bank and the attendant were held up and the money
was taken from them by the robbers, On the next day the
bank entered the deposit on 1ts books to the eredit of
the customer in the amount received by its ts and
afterwards pald out that amount on the depositor's checks.
Sult was brought by the trust company, or bank, agalnst
the surety company on its policy for the loss of the
money. The surety company defended on the ground that
the officer of the bank and the attendant were agents

of the customer who made the deposit and not of the bank,
and that, therefore, there was no liabllity to the bank
under the polley because the loss was not covered

the poliey, and that in any event, the acts of the bank
in receiving the deposits away from the banking house were
ultra vires and vold and not to be anticipated by the
contract or covered by the terms of the policy. The St.
Louls Court of Appeals overruled the contentions of the
surety comp and held that the surety company was llable
under the polley. The surety company took case by a
writ of certiorari to the Supreme Court where it is re-
ported in 30 S.W, (2d) 100, and is titled State ex rel.
American Surety Company of New York vs. Hald, et al., The
contention of the surety company was that the declision of
the 5t, Louls Court of Appe als was in conflict with pre-
vious econtrolling decisions by the Supreme Court. The
Supreme Court held that there was no conflict between
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the opinlon of the Court of Appeals and the deelsions
of the Supreme Court. On this point Judge Ellison, as
Comnissloner, in rendering the opinion in the Supreme
Court, l.c. 103, sailds

"We are not at liberty to inquire
into the correctness of the Court

of Appeals' construction of section
11799. Rev, 5t. Mo. 1919’ hOldina
the statute did not render void the
act of the Wellston Trust Company in
recelving the deposit of the People's
Motorbus Company at the latter's ofe
flce., Our sole province 1s to as=
gcertain whether the opinion conflicts
with previous controlling decisions
of this court, # # # "

X
The Supreme Court in the same case, same page,
farther along in the same paragraph sailds

"# # % The only Supreme Court case

cited, or ever declded so far as we

are advised, bearing on that part of

the statute, is State ex rel. Barrett

ve First Nat'l Bank, supra, 297 Mo,
3915'zh9 Se¥s 619, 30 AdLeR. 918, walch
ho that under the companion section
11737, national banks have no authority
to malntain branch banks in this state--a
very different thing., But the relator
econtends the oplnlon contravenes general
prineiples announced in other cases and
apposite rulin;s based on similar facts,"

The Supreme Court case referred to by Judge
Ellisén concerns the establishment by national banks
of ch banks in this State, It involved the construe=-
tion S8ection 11737. ReSe Mo, 19190

The provisions of Section 11737, R.5. Mo. 1919,
which were, as to the point Iin interest here, the same
provisions as are contained in our present Section 7949,
supra, and the interpretation of the meaning of the Natione
al Banking Act conceming the establishing of branch banks,
as related to sald Section 11737, HeS. Mo. 1919, were be=
fore our Supreme Court in the case of State ex rel., Barrett
va., First Natlonal Bank of St. Louls, 297 Mo. 397. A nation-
al bank had established a braneh bank in S5t, Louls, Missouri.
Its power to do so was challenged by the Attorney General of
this State in an ouster proceeding in quo warranto. Our
Supreme Court held that national banks could not establish
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branch banks in States which have not granted such power,
and restated the same rule in the State vs, Hald, et al,
case, supra, saying that any attempt of National banks

to establish branch banks in this State was not only an
act in excess of thelr corporate powers, because not pere
mittog‘by this State, but was in violation of an express
statute.

The Court in the same case, in holding that the
opinion by the St, Louls Court of Appeals, 1l S.W., (2d)
23, (the case there being reviewed by the Supreme Court)
was notiin conflict with the Barrett case, l.c. 10l, fure
ther sald:

"Without continuing this abstract dise
cussion further, our conclusion is that
the mere presence in the statute, sec-
tion 117”’ Rev, St.Mo. 1919. of the
proviso forbidding a trust company from
maintaining a branch trust office and
from recelving deposits except at 1its
own banking iouse, did not of itself
render void the particular transaction
complained of in this case by reason

of any general or fixéd principle of
statutory construction announced by

the controlling decisions of this
courtj that many things beslde the mere
letter of a statute may enter into its
construction, these varying with the
particular legislation considered} and
that no decision cited by the relator
can be sald to be based on f acts so
similar to those presented by this record
as to make the respondents' opinion cone
flict therewith."

This left tThe opinion rendered by the Court of
Appeals, 1l 8.w. (2d) 23, undisturbed and declsive of the
case. The St. Louls Court of Appeals in the Surety Compan
case, supra, held that while the reception of the customer's
money by the agents away from the bank was ultra vires, 1t
did not constitute grounds for avolding payment of damages
under 1ts poliey to the amount of the deposit made, The
Court, l.c. 28, saids
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"We have examined the cases relied on

by defendant with respect to this point,
and find the prineciple announced there-
in inspplicable in the present case. The
act of the plaintiff in receiving the de~
posits of the motorbus company outside
the banking house, though ultra vires and
in contravention of the statute, was not
_malum in se, nor eriminal, nor did it af-
fect the publiec morals, # # # "

These quotations and the discussions by the Courts
of the issues in the cases from which the citations are
taken, are conclusive ds to the construection the Courts
have given the provise of paragraph 1 of said Section 7949.
We think they will be helpful to us here in determining
if the proposed plan of allowing patrons of the bank teo
place money or its equivalent in the pneumatiec tube te
be constructed by the bank on its parking lot to be de~
livered within the bank's building across the street to
be there received by the bank as deposits, amounts to
branch banking or not.

Sub-section 5 of said Section 7949, glving banks
the right to purchase real estate and with respect to what
shall constitute the banking house or place of business of
a bank states the following:

"(a) A plot whereon there is or may be
erected a bullding or bulldings suitable
for the convenlent transaction of its
business from portions of which not ree-
quired for its own use a revenue may be
derived."

The Inter-State National Bank of Kansas City, Mlssouri,
does have such a business bullding on its own plot of ground
on one side of Genesee Street in sald clty. The bank also
owns a lot on the opposite side of sald street, directly
across from its ‘banking house, for a parking lot for the con=
venience and assistance of its customers who drive auto=-
mobiles to the parking lot to more readily transact thelr
various items of business with the bank, This, we think,
would be permissible and authorized by the terms of Section
5, Article XI of the Constitutiod of this State, 1945, because
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holding and use of real estate adjoining the banking house
lot for the use and benefit of the bank's customers may
well be considered necessary and proper for carrying on

the bank's legitimate business. It appears that the in-
stallation of the pneumatic tube between the parking lot
and the bank bullding 1tself, to convey funds into the
bank, 1s for the purpose of relieving customers who park
thelr cars at the parking lot, from the necessity of pro=-
eeodin% therefrom across the street and back again to thelir
cars, 1s for the accomuodation of and benefit to the patrons
of the bank and is an aid to the bank for the convenient
transaction of its busihess,

The bank owns both the plot of ground upon which
the bank bullding is erected and the parking lot on the
-opposite side of the street to the ecenter of the street.

We do not believe that it may be successfully controverted .
that the bank would have the anthority and power, in making
avallable such aceommodation to 1ts customers, to construect
underneath the surface of the street, or above the surface
of the street, which would not interfere with the use of
the street by the publie, any structure it needs for the
use and beneflt of its customers and which would aid the
bank in its lawful business, since the city has an ease-
ment only in the use of the street and holds the title to
the real estate constituting the street in trust only for
the publie, regardless of whether the dedication of real
estate for street purposes was under the common law or
under the statute, for the use thereof by the public for
travel, the construction and laying of water mains or other
instrumentalitles underneath the surface of the street for
the public health and safety. There are many decidions

by the Supreme Court of this State to that effect. Our
statutes so state. We do not deem 1t needful or proper

to here quote authorities on this principle. One interest-
ed, however, will find the law so stated in Seection 12809,
ReS. Mo. 1939; Thomas vs. Hunt, 134 Mo. Rep. 392, l.c. 399}
Snldd‘y vs, Bolen, 122 Mo, Rep. ll-79’ l.0. hgs, Ashurst vs,
Lohoefner, 170 Mo. App. Hep. 327, l.c. 331.

OQur Courts have sald that one place or bullding
for carrying on the business of a bank 18 required, in
order to localize and stabilize the banking business and to
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prevent the banking business from becoming & monopoly
and from stifling competition in any community where
branch banking would allow a bank to so extend its busle
ness and maltiply its places of business as to result in
potential destruction of competition.

Branch banking 1s not ecarried on, we think, by a
bank where &1l the acta of making a deposit of money are
transacted in the banking house except the initial step
such as 1s proposed here by placing money in a pneumatiec
tube located on another plot of ground owned by the bank
and immedlately adjoining the banking house lot at the
center of the street to be conveyed through sald tube into
- the banking house for deposit.

The money, or its equivalent, placed in the pneu=-
matie tube, as proposed here to be done, would pass direct-
ly and immedlately to the inside of the bank and would not
be in the cust of any person whomsoever until it reached
the counters of the bank inslide the bank building, There
would be no duplicate deposit slip made, no tnterin% of
the deposlt upon the books of the bank, no caleculating or
sumaing up of the amount or value of the deposit until it
reaghes the hands of the emploiaou-uf the bank inside the
bank bullding. The money, or its equivalent, then, we be=
lieve, would not, and oeuiﬂ not, become a deposit until it
was in the ocustody and contrel of the bank offieclals or
employees in the bank building itself, and a record made
thereof, Volume 7, C.J., page 637, states the following
text on what constitutes a deposit, to=witt

"A deposit 1is complete when the money .
passes from the possession of the de~
positor into the possesslon of an agent
of the bank, within the bank, and during
banking hours, # # # "

It appears to be the same situatlon here as if a
customer of the bank, desiring to make a deposit of funds
in the bank should drive upon the parking lot named, and
possessing some means of reaching over the surface of the
street so that no interference with the use of the street
would occur, should hand his money to an official of the
bank through an open window or an open door, or the de=
positor should stand on the parking lot and toss his
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deposit across the street into an open window or door of the
bank, or that the bank, without interfering with any rights

of the publie or individuals, should construct a crossing
above the street from the parking lot to the bank buil

in which a device waich, for the want of a better designation,
we will call a trolley basket, such as are used by clerks in
stores to convey a purchaser's money to the cashier, and, in
turm, the customer's change 1s conveyed back by the same means
to the clerk for the customer, and such device would be used
by & customer to convey money into the bank for deposit. Oould
such deposlits, effectuated by such instrumentalities, be calle
ed branch banking? We think not.

It is common knowledge that people from great distances
from a bank, desiring to deposit thelr funds in the bank, use
the United States malls to convey the deposit by letter to the
banking officials at the bank's i:aoo of business, Messengers
carrying money are constantly being sent from distant places
by persons who wish to make deposits in a bank to convey their
funds to the banke. Automoblles, armored trucks, aviation,

and shipping facilitlies are used as instrumentalities to cone
vey money to banks for deposit but the property conveyed does
not become a deposit until 1t reaches thP officials of the
bank in the banking house and no person, we belleve, could
say that branch banking would be cnrrioi on by reason the use
of :ny of these methods of conveying money to a bank for de~
posit.

" Upon what ground would the dlstinetion rest between
any of the instrumentallties hereinabove named, and commonly
used as methods of conveying meney to a bank for deposit, and
the proposed plan here devised for the accommodation of a
customer to place his deposlt whlle on the parking lot of the
bank in the pneumatiec tube to be conveyed into the bank 1tself

for the purpose of making a deposit of funds, to say that the

one 1s branch banking, the other not branch banking? We think
there are no such grounds for such distinetion. None of them
constltute branch banking.

Uonsldering what our Courts have sald, to the effect
that branch banking, in so far as the incident of making a
deposit 1s concerned, 1s recelving deposits outside of and

away from the banking house, as expressed in the above ecltations,

and consldering further that the use of the parking lot, owned
by the bank, for the installation of the pneumatie tube for
the receptlon of money of customers to be deposited within the
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bank and also as a convenlence and necesslty of the bank ite
self in carrying on 1ts business, we belleve that neither
this enterprise, nor the methods uséd in utilizing it by
customers or the bank to meke thelr deposits, constitutes
branch banking.

CONCLUSICN

It 18, therefore, the oplnion of this department,
considering the above e¢ited and discussed authorities, and
considering the faet that the use of the pneumatie tube to
con funds of customers from its adjoining lot across the
street to the bank to become depdsits in the bank, the use
of which may very well be said to be a necessity and proper,
not only ag an accommodation to the customers of the bank,
~but for the convenient transaction of the business of the
bank itself, 1t will not constitute branch banking for the
Intor-ﬁtato National Bank of Kansas City, Missouri, to ine-
stall a pneumatic tube on a parking 1ot omd tﬁ.
and situated directly across the street from th. bm, miuh
will pass under a publie street and extend on up into the
banking quarters where the funds of the customer would be
delivered into the hands of the officers and empl m of
the bank within the banking house itself for deposit

Respectfully submitted,

GEORGE W. CROWLEY
Assistant Attorney General

APPROVED:

J« E. TAYLOR
Attorney General
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