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ADMINISTRATION AND32

PINAL SETTLEMENTS

NOTICE: Notice of appolntment of administrator and
of final settlement should appear in four
successive weekly insertions in paper,

July 2l4, 1949

K
FILED /

Honorable 0., A, Kamp ; ‘ !

Judge of the Probate Court
Montgomery City, Missouri

Dear Sir:

This department is in receipt of your recent request for an
offieieal opinion upon the following matters

"I would like to have an opinion from your
department, as to how many weekly issues
the Administratort?!s notice provided for in
Sectlon 75 and the final settlement notice
provided for in Section 229, R. S. Mo. 1939,
should be run., There 1s some contention
that the final settlement notice must run
for five weeks prior to the opening of the
term, 1n order to have the full [ week's
(28 days) notice. I w111 appreciate your
opinion on thls matter."

Section 75, Mo. R.S.A. 1939, statess

"At the time of the appointment of any adminis-
trator or executor of an estate, the'court, or
judge or clerk making such appointment shall
require such administrator or executor to-aign

a notice prepared and attested by the judge or
clerk of such court, with its seal affixed,

which notice the judge or clerk of sald court
shall within ten days after the date letters

are granted on such estate, cause to be published
in some newspaper published in the county where
letters of administration have been granted, and
if no paper 1s published in such county, then in
& peper published in any other county in the state
nearest to the county where such letters of adminis-
tration have been granted,once a week for two
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consecutive weeks in all countles or cities having
over six hundred thousand at the last preceding
federal census and in all other countles once &
weel for four consecutive weeks, which sald notice
shall state that letters taaﬁiﬁtntary or of adminis=-
tration have been granted to said executor or ade
ministrator, stating the date, and requiring of
persons having claims against the estate to ex=
hibit them for allowance to the executor or
administrator within silx months after the date of
granting said letters, or they may be precluded
from eny benefit of suech estate, and that if

such cleims be not exhibilted witliln one year from
the date of the granting of sald letters, they
shall be forever barred: # # #" (Undersecoring ours,)

In regard to the above we direct your attention to the case
of Bolgz Cooperage Carporation v, Beardslee, 25 s.We 611, This
was & case in which the court was construlng the above section,
The court in 1ts opinion states the situatlon thus:

" # wAfter settling forth a detalled statement

of the account, the demand recites that the
letters of adminlistration upon sald estate

were granted by the said common pleas court to
respondent, Annie G, Beardslee, on the 8th day

of June, 1918; that on July 25, 1918, respondent
es smid administratrix, filed with the elerk of
sald court the publisher's affidavit showing
publication in due and regular form of the notice
of the granting of sald letters, showing that
such publications were made on June 1l, 1918, and
once each week thereafter for three consecutive
weeks. % 4# #"

The court held that under the above fact situation the notice
wes good., It seems to us that this is a clear construction of
this section and that 1t needs no further elaboration,

Section 229, Moes ReSeAs 1939, statess

"At the first regular term of the court after the
expiratlon of one yecar from the date of granting



Hone 0O, A KMP ""3"'

of the first letters on the estate, as rejuired

by this chapter, unless further time has been

given by the couwrt by an order eatered ‘of record
every executor and administrator shall make

final settlement, having first published once

& week for two consecutive weeks in citles or
counties having a population of over six hundred
thousand as shown by the last preceding federal
census and in all other countles once a week

for four consecutive weeks prior thereto in some
newspaper published and circulated in the county
where such settlement is to be mads, if there be
one, and if there be none published in such county,
then by ten printed handbllls put up in ten'rpublie
pleces in sald county, a notice to all ereditors

and others interested in the estate that he intends
to make such final settlement at the next term of
the court, If any executor or administravor fail to so
advertise end make such final settlement at such
term or when required by the court at any time there-
after, he shall be proceeded against as for his
fallure to make annuel settlements, unless for

good cause shown the court shall continue same,

If the first insertion of the publication rejuired
by section 75 is not published within ten days from
the date of the granting of the letters, then the
one year above mentioned shall begin to run from the
date of the first publication of such notices Proe-
vided, that where publication 1s made in a daily
newspaper, publication for each week after the first
shall fall on the corraapondin& day of the week as
did the first publication,”

In connection with the construction of the sbove sectlon we
call your attention to the case of Ratliff v, Magee, 165 Mo. 461,
in which the court mekes the following statement in regard to the
construction of our Section 229

"The statute we are now to construe(our 229) directs
that an administrator, at the first regular term

of the court after two years from the date of
publication of notice of his letters, shall make
final settlement, ' having first published for

four weeks prior thereto, in some newspaper
published and circulated in the county, when

such settlement 1s to be made, if there be
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one, and if there be none published 1in said
county, then by ten printed handbills put up

in ten public places in such county, a notice

to all creditors and others Interested 1n the
estate that he intends to make such final
settlement at the next term of the court,.!

(Sece 232, Re S. 1899.) As in compliance

with thls requiremant, the administrator,

in the case at bar, published the notice

March 2!}, Merch 31, April 7 and April 1,

The first day of the .term of court to which

the notice was addressed was May 8, Thus
between the date of the firat publication

end the Tirst day of the term, there was

a period of more than four weeks, but between
the date of the last publication and the

first day of the term was a space of only
twenty=four days. 7To hold the notice to

be not sufficient in thls case we must say

that the gtatute requires not only thet it

be continued through & period of four weeks

but also that there must be a space of

four weeks between the last insertion in

the newspaper, and the first day of the term

of court, to which it is addressed, that 1t

must be a notice continuing four weeks,

and ending four weeks before the term, em=-
bracing from Cirst to last, eight weeks,

That would be & very material judicial

amendment to the statute., The statute only
calls for a publication to run through a

period of four weeks from first to last before
the first day of the term of court. It will

be noticed that in case there is no newspapser

in the county, then the statute requires the
publication for four weeks to be by posting
printed handbills in ten public places in

the county. There 1s the very s ame period

of time required when handbills are resorted to
that there is when a newspaper is employed, and
we should have to say that there must be elight
weeks between the {irst posting of the handbills
and the first day of the term of the court, if we
say thuat the law requires that space of time between
the first insertion of the notice in the newspaper
and the first day of the terme The law does not
mean thates If it is a case for handbills, it 1is
sufficlent 1f they are posted and so remain four
weeks, or twenty-elght days before the first day
of the term, and it 1s so if & newspaper is used.
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"Phe notlice of final settlement in this case
was sufficlent and the discharge of the
administrator is res adjudicata."

From the above 1t appeers that the reguirements of the
statute are satisfled if the period of time elepsing between
the publication of the first notlce and the opening of the term
of probate court is no less than 20 Jays, which period of notice
can be elfected by four insertions In the paper.

CONCLUSION
It 1s the concluslon of thnls department that the number of
issues of an admlnistratort!s notlce provided for in Section 75

and the final settlement notlce providcd for in Sectlon 229, R. Se.
Mo. 1939, are four,

Respectfully submitted,

HUGH P. WILLIAMSON
Asnlstant Attorney General
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Attorney General



