
UNI VERSITY OF MISSOURI 
PROPOSED VOCATI ONAL 
SCHOOL AT CAMP CROWDER 

Proposed conveyance of real estate 
from Federal Government to Board of 
Curators of the University of Mis
souri for use as site for vocational 

school , restricting same to that use for twenty- five year period, 
providing for semi-annual reports to War Assets Administration, 
providing against sale of property within twenty- five years of 
date of deed without consent of the United States, and providing 
for reversion to the United States in the event of violation by 
the Board of Curators of certain restrictions would convey abso
lute fee simple title to the Board of Curators within the meaning 
of "An Act to establish a Missouri State Vocational School", Laws 
Mo. 1947 , pp . 364- 365 . 

December 3, 1948 

Mr. Leslie Cowan 
Vice-President and Secretary 
University of Missouri 
Columbia, Missouri 

Dear Mr . Cowan: 

FiLE D 

Jq 

This will acknowledge your recent letter in which you request 
an opinion of this department . Your letter is as follows: 

" The 64th General Assembly passed an act au
thorizing the Board of Curators to acquire 
certain facilities at Camp Crowder, Missouri 
under certain definite conditions for the 
operation of a state wide Vocational School. 
We know this act as Senate Bill Number 282. 
We have been negotiating for some time with 
the officials of the War Assets Administra
tion in Washington about the transfer of 
this property to t he University, and have 
recently secured a copy of the deed that the 
War Assets Administration is willing to give 
the University. I am enclosing a copy of 
this proposed deed and also a copy of a let
ter from the General Counsel of the War As
sets Administration, outlining the condi
tions under which the transfer will be made. 
The Board of Curators requests that you ex
amine the proposed deed and inform it whether 
or not , in your opinion , such deed and the 
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procedure outlined in the General Counsel ' s 
letter will fulfill the requirements of the 
State law referred to above; thus , permitting 
the Board to accept title to the property. " 

You have also submitted for our information the letter from 
Mr . J. H. Joss, General Counsel to the War Assets Administration, 
in which he calls attention to the fact that it has been the pol
icy of the War Assets Administration, firmly established and long 
adherred to , that in all disposals of property by that agency , the 
transferee must pay all external administrative expenses , includ
ing such items as cost of service , decontamination, inventorying 
and segregating personal property, etc. You have also submitted 
for our examination and consideration the form of deed submitted 
to you by the War Assets Administration which will hereinafter be 
set forth in part. 

The question arising is whether or not a deed from the War 
Assets Administration to the Board of Curators, following the form 
submitted , would convey an absolute fee simple title to the real 
estate conveyed as required by Section 5 of an act establishing a 
Missouri Vocational School , Laws Mo. 1947, pp. 364-365. 

Section 5 of the said act is as follows: 

" This act shall take effect only in the event 
that the Board of Curators shall be able to 
acquire absolute fee simple title to the re
quired property located at a site presently 
designated as Camp Crowder, Missouri, pro
vided such title in fee simple shall be ac
quired not later than January 1 , 1949, and 
without cost to the State of Missouri. " 

The relevant portion of the form of deed submitted by the 
War Assets Administration is as follows: 

"WITNESSETH THAT: 

" In consideration of the observance and per-
formance by the of the convenants, 
conditions, restr~ct~ons , and reservations, 
hereinafter set forth , and other good and 
valuable consideration, receipt of which is 
hereby acknowledged , the Government does by 
these presents remise, release and forever 
quit claim, subject to the convenant , condi
tions, restrictions and. reservations herein
after contained to the and to its 
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successors and assigns the following described 
property situated in the County of 
State of Missouri , to- wit: 

"DESCRIPTION 

being (a part of) the same property acquired 
by the , the United States of Amer-
ica , under 

of record in 

This conveyance is made and accepted upon 
each of the following conditions subsequent 
which shall be binding upon and enforceable 
against said party of the second part , its suc
cessors or assigns and each of them as follows : 

FIRST : That for a period of 25 years 
from the date of this convey
ance , said premises shall be 
continuously used as and for 

(insert a short 
statement of proposed use) by 
~~~~~~> and for 
incidental purposes pertaining 
thereto but for no other pur
poses. 

SECOND: That for a period of 25 years 
from the date of this convey
ance, the party of the second 
part , its successors or assigns 
shall file semi- annual reports 
with the War Assets Administra
tion or its successor in func
tion, setting forth its curri
cula and other pertinent use 
for the purposes first above 
set forth. 

THIRD: That it will not resell or 
lease said premises within 25 
years from the date of this 
instrument without first ob
taining the written authoriza
tion of the War Assets Admin
istration to such resale or 
lease. 
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That in the event there is a breach of any of 
the above conditions by the party of the sec
ond part , its successors or assigns, whether 
caused by the legal inability of said party 
of the second part , its successors or assigns, 
to perform said conditions, or otherwise, dur
ing said 25 year period, all right, title and 
interest in and to the said premises shall, 
at its option , revert to and become the prop
erty of the United States of America which 
shall have the immediate right of entry upon 
said premises and the party of the second 
part , its successors or assigns shall for
feit all right , title and interest in said 
premises and in any and all of the tenements , 
hereditaments and appurtenances thereunto 
belonging; 

PROVIDED HOWEVER, that the failure of the War 
Assets Administration, or its successors in 
function to insist in any one or more instances 
upon complete performance of any of the fore 
going conditions subsequent shal l not be con
strued as a waiver or relinquishment of the 
future performance of such condition , but the 
party of the second part ' s obligation with re
spect to such future performance shall continue 
in full force and effect; PROVIDED FURTHER that 
in the event the United States of America fails 
to exercise its option to reenter the premises 
for any such breach within 26 years from the 
date hereof , all of the foregoing conditions 
subsequent , together with all rights of the 
United States of America , to reenter thereon 
as hereinabove provided shal l as of that date 
terminate and be extinguished. 

IN THE EVENT the party of the second part , dur
ing the 25 year period first above referred to, 
replaces the temporary structures and improve
ments on the demised premises at the date hereof 
with permanent structures and improvements to be 
used for the same purposes as set out in condi
tion numbered F I RST above , it may make applica
tion to the War Assets Administration or its 
successor in function for , and the latter may, 
in its discretion , abrogate the conditions sub
sequent together with all rights of re-entry 
hereinabove contained. 
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The party of the second part may , during the 
said 2 5 year period , secure abrogation of the 
conditions subsequent together with all rights 
of re- entry hereinabove contained, by: 

a) Payment of the unamortized portion 
of the 100% publ ic benefit allow
ance granted the party of the sec
ond part from the current market 
value of ; which amor
tization shall be at the rate of 
4% for each completed 12 months 
of operation in accordance with 
the terms of transfer ; and 

b) Approval of the War Assets Admin
istration , or its successor in 
function. 

The party of the second part , by the accept
ance of this deed , covenants and agrees , for 
itself , its successors and assigns that the 
United States of America shall have the right 
during the existence of any national emergency 
declared by the President of the United States 
of America or the Congress thereof, to the full 
unrestricted possession , control and use of the 
premises or any part thereof , including any ad
ditions or improvements thereto made subsequent 
to this conveyance, without charge EXCEPT THAT 
the United States of America shall be respons
ible during the period of such use, if occur-
ring prior to (insert date 25 years 
from date of deed) , for the entire cost of main
taining the premise s or any portion thereof so 
used and shall pay a fair rental for the use of 
any installations or structures which have been 
added thereto without federal aid; PROVIDED HOW
EVER , that if such use is required after 
(insert date 25 years from date of deed) or the 
party of the second part, its successors or as
signs has secured the abrogation of the condi
tions subsequent together with all rights of 
re- entry as hereinabove provided, the United 
States of America shall pay a fair rental for 
the entire portion of the premises so used. " 

I t appears t o us that a properly executed deed , following 
the form submitted , would convey an absolute fee simple title to 
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the Board of Curators within the meaning of the Missouri statute 
above quoted. It is our opinion that the title conveyed thereby 
would be a fee simple title upon conditions subsequent. In so 
holding we have considered the question as to whether or not the 
numerous restrictions contained in the contemplated deed consti
tute such limitations as are repugnant to an estate in fee simple. 

We believe that the distinction to be drawn in considering 
this question is the distinction between limitations and condi
tions . The difference between a condition and a limitation is 
that a condition prescribed by a grant or devise does not defeat 
the estate when broken, unless it is avoided by the act of the 
grantor; whereas, a limitation marks the period which is to de
termine the estate without entry or claim by the grantor . (Smith 
v. White , 5 Nev. 405). 

An examination of the form of deed above set forth reveals 
that the instrument provides that, upon the violation of certain 
named provisions thereof, the ownership of the land shall revert 
to the United States at the option of the United States. Said 
provision in said form-of deed is as follows: 

" That in the event there is a breach of any 
of the above conditions by the party of the 
second part , its successors or assigns, 
whether caused by the legal inability of 
the said party of the second part, its suc
cessors or assigns , to perform the conditions 
of otherwise during said 25 year period, all 
right, title and interest in and to the said 
premises shall, at its option , revert to and 
become the property of the United States of 
America , which shall have the immediate right 
of entry upon said premises, and the party 
of the second part, its successors or assigns, 
shall forfeit all right, title and interest 
in said premises and in any and all of the 
tenements, hereditaments and appurtenances 
thereunto belonging." 

It should here be observed that under this provision , even 
in the event of the violation of said provisions or any of them , 
title does not automatically revert to the United States, but is 
reacquired by the United States only in the event that the said 
government sees fit to exercise its option to re-enter the land. 
Bearing the above-stated facts in mind, we now direct attention 
to the fact that the habendum clause of the deed is sufficient 
to grant a fee simple title to the Board of Curators if the cove
nants, conditions, restrictions and reservations to which sucn 
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clause makes the conveyance subject are not repugnant to a fee 
simple title. In this connection we direct attention to the fol
lowing quotation from said habendum clause: 

"* * * The government does by these p r esents 
remise , release and forever quit c l aim , sub
ject to the covenants, conditions , restric
tions and reservations hereinafter contained 
to the and its successors and as
signs , the following descr ibed property situ-
ate in the County of , State of 
Mi s s ouri * * * . " 

We now point out that the use of the word "h eirs " or other words 
of inheritance is not required in order to create a fee simple 
estate in Missouri, by reason of Section 3496 , R. S.A. Mo. 1939, 
whi ch so provides , nor is it necessary in a grant to a govern
ment , according to the provisions of the common law to use the 
wor d "heirs " or other words of inheritance. In this connection 
we quote Sec . 743 , p . 435, Vol. 2 of Thomson on Real Property: 

" The common law rule that the word ' heirs ' 
or its equivalent was necessary in a deed in 
order to convey a fee , had no application 
when the grant was to the Crown . Whi l e the 
individual repr esenting the sovereignty might 
change , the sovereign itself was immortal by 
perpetual succession; and , on principle, a 
life estate to an ideal being having a per
petual and uninterrupted existence must be 
co- e x tensive wi th a fee or perpetuity, and 
hence words of succession c annot extend it . 
So a deed to the government does not require 
words of succession or inheritance in order 
to pass a fee . " 

It is , of course , obvious that a deed to the Board of Cura
tors of the Missouri State University is the equivalent of a deed 
to the State of Missouri . We , therefore , ho l d that the habendum 
clause of the form of deed submitted is sufficient to convey a fee 
simple title t o the Board of Curators . Since this is true , we now 
come to the question as to whether the covenants , conditions , re
strictions and reservations contained in the proposed deed are 
repugnant to the fee simple estate . We are of the opinion that 
such covenants , restrictions , conditions and reservations consti
tute onl y conditions subsequent , and that the t i tle conveyed is 
a fee simple on conditions subsequent , since it i s determinable 
in case of breach only at the option of the grantor and not by 
force of limitations fixed by the proposed deed . 
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In this connection we must consider whether the 25 year re
striction on alienation without the consent of the United States 
is repugnant to the fee simple title. Bearing on this question 
is the following pertinent quotation from Thompson on Real Prop
erty: 

"An ' estate in fee simple ' arises where one 
has an estate in lands or tenements to him , 
and his heirs forever , and such an estate is 
not inconsistent with a restriction on aliena
tion" . (Thompson on Real Property, Sec. 733 , 
p . 427 , Vol. 2 .) 

We now come to the question as to whether conditions subse
quent generally are repugnant to the fee simple title. In this 
connection we quote as follows from Tiffany Real Property, Vol. 
1 , p . 308, Sec. 191: 

"A condition subsequent may , be the common 
law authorities, be created on a transfer 
of a fee simple , * * it not being necessary 
that the transfer have a reversion in order 
to support the right of re- entry". 

That this is the rule in Missouri is shown by the doctrine 
set forth in Alexander v. Alexander, 156 Mo. 413. In view of the 
very illuminating discussion of the immediate vesting of the fee 
simple estate, coupled with conditions subsequent, the breach of 
which may result in the divestiture of that title , we quote at 
length from the opinion of Judge Burgess in the last above- cited 
case . This was a case in which a father bequeathed a farm to his 
son and provided that the son should well and faithfully care for 
and support his mother as long as she should live . After the 
death of the testator, the son , not having supported his mother 
because she was amply provided for and did not need or request 
his support , predeceased his mother, and the son ' s heirs claimed 
that the will had vested a fee simple title in the son , descend
able to them. This contention was sustained by the court . The 
following is quoted from the opinion: 

11 The conditions for the care and support of 
the devisee ' s mother ' as long as she shall 
live, ' without charging the property with 
the performance of the conditions , ' would 
seem to be conditions subsequent , because 
of the implication that the devisee * * * 
was to have possession and control of the 
premises for the purpose of fulfilling the 
conditions. ' (Morse v . Kayden , 82 Me. loc. 
cit . 229 . ) 
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" In Finlay v . King ' s Lessee, 3 Pet . loc. cit . 
374, Chief Justice MARSHALL announces the 
rule with respect to estates as conditions 
precedent and subsequent to be as follows: 
' There are no technical appropriate words 
which always determine whether a devise be 
on a condition precedent or subsequent . The 
same words have been determined differently; 
and the question is always a question of in
tention . If the language of the particular 
clause, or of the whole will , shows that the 
act on which the estate depends, must be per
formed, the devisee can take nothing. If, on 
the contrary, the act does not necessarily 
precede the vesting of the estate, but may 
accompany or follow it , if this is to be col
lected from the whole will, the condition is 
subsequent .' (Burnett v . Strong, 26 Miss. 
116.) 

11 The conditions being subsequent, it must 
needs follow that the fee vested in the de
visee immediately upon the death of the tes
tator, and that the land descended to the 
plaintiff Florence on his death, subject to 
the rights of the devisee ' s widow therein 
under our statute, unless by reason of non
performance by him of the conditions of the 
will an estate to which he was previously 
entitled was divested. It should not , we 
think, be held that there was such a non
compliance with the conditions of the will 
during the lifetime of the devisee as to 
produce such a result , for the reason that 
his mother had a competency of her own, did 
not need support, but voluntarily supported 
the devisee and his family up to the time of 
his death, and never at any time requested 
him to care for and support her, and she 
must therefore be held to have waived the 
same as she unquestionably had the right to 
do. 

"The conditions imposed upon the devisee to 
well and faithfully care for and support his 
mother, were of a personal character. That 
this was the view of the testator is clear 
from the provisions of the will, for if it 
had been otherwise, how easy it would have 
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been for him to have provided in case of the 
death of the devisee before his mother, for 
her care and support by some other member of 
his family, or in the event of his failure 
to comply with the covenants that the land 
should go elsewhere. 

" But he did not do this, and as by no act 
or omission of the devisee was his estate 
in the land divested during his lifetime, 
unless it was occasioned by his death, it 
then descended to his chi l d , subject to the 
statutory rights of his wife, as before 
stated. 

" In the case of Burnham v . Burnham, 79 Wis . 
557, the testator by his will gave a certain 
sum to each of his children, and by a codi
cil thereto , declared that his son D. should 
not have nor receive any part, parcel , or in
terest in his estate, real or personal, un
less within five years after the testator ' s 
decease, he should have reformed and become 
a sober and respectable citizen , of good mo
ral character , and directed that if he did 
so reform , his executors should pay over to 
him one-half of the property bequeathed to 
him, and if he remained reformed for a fur
ther period of five years , pay over to him 
the other half thereof. D. died within 
eleven months after the death of his father. 
It was held that D.' s right in the estate 
vested in him immediately upon the death of 
his father , subject only to be divested by 
his failure to perform the conditions sub
sequent named in the codicil , which by his 
death were rendered impossible . 

" In Merrill v. Emery, 10 Pick, 507 , the tes
tator gave to his wife one- half of all the 
money that he might leave in his house at 
the time of his death, together with all his 
family stores at that time on hand, upon the 
condition , that she would relinquish all her 
right to dower in his estate, and that she 
educate and bring up his granddaughter, M.L . R. 
The wife died seven days after the testator , 
without expressly waiving the provisions made 
for her in the will , or claiming dower . It 
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was held , among other things , that the con
dition t o educate the granddaughter was a 
condition subsequent , and that the legacy 
vested in the wife and the non- performance 
of this condition being occasioned by an act 
of providence, did not divest the l egacy. 

" In Richards v . Merrill , 13 Pick. 4 05 , the 
same wil l was again before the same court 
for construction , and it was held , Chief 
Justice SHAW delivering the opinion of the 
court, that by the terms of the will the ob
ligation imposed upon the testator ' s widow 
was one of parental care towards the grand
daughter which died with the widow. 

"Our conclusion is that the fee to the land 
vested in the devisee under the will imme
diatel y upon the death of the testator , that 
the conditions imposed upon the devisee by 
the will to ' well and faithfully care for 
and support his mother ' were conditions sub
sequent, which were not broken by him during 
his lifetime, and from which he was absolved 
by death ." 

We here comment that the form of deed, submitted by the Uni
ted States Government , here under consideration, as hereinbefore 
demonstrated, uses such language as would vest fee simple title 
in the grantee, and specifically provides that the conditions set 
forth therein are conditions subsequent. We are , therefore , of 
the opinion that under the doctrine of the opinion last above 
quoted , such a deed if executed would undoubtedly vest a fee sim
ple title upon conditions subsequent in the Board of Curators, 
the grantee . 

Since we have reached the conclusion that such a deed would 
convey a fee simple title on conditions subsequent to the grantee , 
we must now consider the question as to whether such fee simple 
title would be an absolute fee simple t i t l e within the meaning of 
the 1947 statute, supra . We advert to the fact that said statute 
contains a provision against its becoming effective unl ess the 
Board of Curators is able to acquire an absolute fee simple title 
to the land in question before January l , 19 49 . We are of the 
opinion that a properly executed deed , following the form sub
mitted , would convey to the grantee an absolute fee simpl e title 
within the meaning of said statute. We hold that since the title 
conveyed is a fee simple title , it is an absolute fee s i mpl e title 
because there is no d i stinction under the law between a fee , a fee 
simple and an absolute fee simple . 
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In this connection we consider pertinent the following quota
tion from Thompson on Real Property, Vol. 2, p. 426 , Sec. 733 : 

It * * * a fee simple estate is an estate of in
heritance which is unconditional, indefeasible , 
and absolute , and which descends to the owner ' s 
heirs generall y and not merely to a particular 
c l ass of the owner ' s heirs as in the case of a 
fee tail . The word ' absolute ' added does not 
impart anything to the legal effect of the term 
' fee ' or ' fee simple' " . 

The same truth is expressed in Jecko, Trustee of Hume et al . 
v. Taussig , 45 Mo . 167, in the fo l lowing words: 

" The deed authorizes a conveyance in ' fee '. 
Much stress is l aid upon the distinction 
which is supposed to exist between an es
tate in ' fee ' and an estate in ' fee simple 
absolute. ' It is urged that a right to con
vey in ' fee ' does not necessarily give the 
right to convey in ' fee simple absolute. ' 
The distinction in question may have once 
existed and had p r actical force and impor
tance in England . In this country , however , 
it is apprehended that such distinction has 
become dim and shadowy, at least in the gen
eral mind . The term ' fee ' implies an in
heritable estate , and the addition of the 
word ' simple ,' forming the compound word 
' fee simple, ' as used in ' modern estates ' 
and conveyancing , adds nothing to the force 
and comprehensiveness of the original term. 
(1 Washb . on Real Prop . 65- 6. ) And Mr. Wash-
burn says that a ' fee simple is the largest 
possible estate which a man can have in lands, 
being an absolute estate in perpetuity; ' and 
further , that 'an estate in fee simple conveys 
at once the idea of an interest of unlimited 
duration.' (Id . 59, 66. ) Nor does the addi
tion of the term ' absolute ,' as ' fee simple 
absolute, ' add anything to the force and 
meaning of term ' fee ' or ' fee simple. ' · ( Id . ) 
In modern estates these several terms, ' fee, ' 
' fee simple, ' and ' fee simple absolute ' are 
substantially synonymous . 

" It is nevertheless true t hat an estate in 
fee simple may be granted in such way and 
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upon such conditions that it may be defeated 
by the happening of some future event. * * u 

We are of the opinion that under the doctrine above set forth , 
which prevails in the State of Missouri , every 11 fee simple estate" 
is an "absolute fee simple estate" and that since we hold that the 
estate that would be conveyed by the proposed deed would be a "fee 
simple estate", it would be an "absolute fee simple estate" within 
the meaning of the above quoted statute for the reason that termi
nology used by the Legislature in the enactment of the law is pre
sumed to be used in the light of the meaning given to that terminol
ogy by the court decisions of the State. 

The later Missouri case of Bevins v . Smith, 104 Mo. 583 , l.c. 
601, also holds that the terms " fee ", " fee simple " and " fee simple 
absolute " may be used interchangeably , and quotes Tiedeman on Real 
Property in support of such holding. 

CONCLUSION 

We are , therefore, of the opinion that if the Board of Cura
tors shal l , before January 1 , 1949, accept a conveyance of the 
land involved by a properly executed and delivered deed, follow
ing the form submitted and quoted above, the said Board will ac
quire an absolute fee simple title within the meaning of the Act 
"establishing a Missouri State Vocational School", Laws Mo. 1947, 
p. 364 and 365, provided the said conveyance shall be accomplished 
without cost to the State of Missouri. 

APPROVED: 

J. E. TAYLOR 
Attorney General 

Respectfully submitted , 

SAMUEL M. WATSON 
Assistant Attorney General 
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