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QWO WAlRANTO: Disposition of fines assessed against fi~e insurance 
companies. 

Opinion No. 98 (1947) 

April 3, 1947 

Honorable Robert w. Winn 
State TreasUZ'er 
Jefferson City, Missouri 

... 

Dear Sir: 

Reference is made to your request for an official opinion 
of this office, which, for clarity, may be stated thusly: 

Into what fund, or funds, should the fines 
paid by the respondents in the case of State 
of Missouri ex inf. J. E. Taylor, Attorney 
General va. American Insurance Company, a 
Corporation, et al., Respondents, be paid? 

The moneys referred to in your request are to be paid 
into the treasury of the state of Missouri by the Olerk of the 
Supreme Court. A portion of the opinion in the case mentioned 
reads as follows: 

" * * * It is further ordered and adjudged 
that the respondents and each of them shall 
pay as a penalty for such misuse and abuse 
or their corporate franchises the fine in
dicated below, such fine to be pAid to the 
Clerk of this Court within sixty days after 
the adoption of this opinion, and that re
spondents pay the costs of this proceeding. 
The clerk of this court shall pay the amount 
of the fines collected into the treasury of 
the state. * * *" 

At the outset, it may be well to consider and dispose of 
any contentions that might be urged to the effect that the dis
position of such moneys will be controlled by the provisions of 
Section 7 of Article IX of the Constitution of 1945. A portion 
of this constitutional provision reads as follows: 
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" * * * the clear proceeds or all ee~a~
ties, forfe1tures and fines collec.e ere-
after to!' any hreaCFr"''r--eli ptnft laws or 
the State~ * * * sha1r-b~is !' u~an
nually to the .. schools of the several coun ... 
ties acco!'ding to law." (Emphasis ours.) 

It is our thought that this constitutional provision is 
inapplicable, howevel", tor reasons that will appear subsequently. 
You will note that the constitutional provision relatea only to 
penalties, forfeitures and fines ~ising from violation of the 
~ laws of the state. It is believed that the use ot the 
woras empHasized is significant as they are of a restricted and 
technical import. 

!t is a rule or constitutional construction, as well as of 
statutes1 that words having a technical meaning are to be so 
construed. The term "penal law•" hae~ through long legal usage 
and by reason of judicial construction_. acC~uired such a mean
ing. To determine whether or not the technical meaning accorded 
the.se words will have the effect or rendering the constitutional 
provision inapplicable will first require a consideration of the 
precise nature of a proceeding in the nature of' quo warranto. 

Although originally one criminal in nature, yet proceedings 
of th1a type have now lost, at least in Missouri, all of the 
char~cteristics of a criminal action. The general rule is stated 
thusly in 51 c. J., page 312: 

"Except in a few jurisdictiorus wherein the 
proceeding is regarded as quasi criminal 1 it 
is, and for some time has been, a rule that 
the remedy of' quo warranto, or an action or 
proceeding in the nature thereof, whether de· 
nominated a quo warranto proceeding, an in
formation in the nature of quo warranto, or 
a statutory remedy, is civil and not criminal. 
The ancient writ of' quo warranto was strictly 
a civil remedy. Originally the information 
in the nature of quo warranto, which succeeded 
the ancient writ, was essentially a criminal 
proeecution instituted for the purpose of sub
jecting defendant to punishment by fine, as 
well as a judgment or ouster, but it has long 
since lost its character as a criminal pro· 
ceeding in everything except form, the fine 
being omitted or limited to a nominal amount. 
* * *" 
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The statement contained in the quoted provision from Cor
pus Juris with respect to fines being omitted or limited to a 
nominal amount does not characteri~:e the judgments of the 
courts of Missouri. This appetars in the present instance, as 
fines totalling some two million dollars have been imposed, 
This but follows the course taken by the Supreme Court in prior 
proceedings similar in nature, pax-ticularly the case of Stand
ard Oil Qo. v. Missouri, 224 u. J. 270, 32 Sup. Ct. 4o6, 56 
L. Ed. 760, affirming a18 Mo. 1. 

With this exception, however, the gener•l rule is followed 
in Missouri in so far a$ determina;';ion of the type or a pro
ceeding in the nature or quo warranto is concerned. This ap
pears from the opinion in State ex inf. Attorney General v. 
~ainage District, 234 S. W. 344, l. c. 347, wherein the Supreme 
Court of Missouri, in Bane, saidt 

" * * * Quo warl:'anto is one or the most 
ancient writs known to the common law. For
merly a criminal method of prosecution, it 
has long since lost its criminal character, 
and is now a civil proceeding, expressly 
recognized by statute, and usually employed 
for trying the title to a corporate fran
chise or to a corporate or public office. 
* * *" 

With this historical background, it now becomes pertinent 
to determine the technical meaning of the words "penal laws" 
incorporated in the constitutional provision. Many definitions 
or this term are found in Words and Phrases, Vol.· 31, !term. Ed., 
pages 585-587, inclusive, and 1947 Pocket Part, page 145. Prob
ably the most concise of these definitions is the one found on 
page 145 of the 1947 Pocket :Part, which reads as follows: 

"'Penal laws,' strictly and properly, are 
those imposing punishment tor an offense com
mitted against the state, and which by the 
English and American constitutions, the execu
tive ot the state has the power to pardon, 
* * * Salzman v. Boeing, 2o N. E. 2d 696, 
699, 304 Ill. App. 405." 

It appears throughout the many definitions which appear in 
the workmentioned that, to constitute a penal law, there must 
be a penalty imposed for an act detrimental to the state, and as 
a corollary thex-eto the punishment tor such aet must be on'i't"o 
whieh the exec~tive power of pardon extends. 
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With this definition in mind, and taking due cognizance 
of the nature or a proceeding in quo warranto in Missouri as 
being one of a civil nature, it immediately becomes apparent 
that the fine~ penalty or forfeiture imposed upon the respon
dent in such actions is not one for the:breach of a "penal 
law." Upon this premise., it therefore seems quite clear that 
the constitutional provision quoted above, that is to say, 
Section 7 of Article IX of the Constitution of 1945, ii not 
~eterminative of the disposition to be made of fines, penal
ties and forfeitures imposed in proceedings in the nature of 
quo warranto. 

Oomes, then, the question of what disposition should be 
made or the fines assessed in the instant case. As appears 
from the opinion of the Supreme Court of Missouri, and par
ticularly that portion quoted verbatim above, the tines are to 
be paid by the Clerk of the Supreme Court into the treasury of 
the state. This is but in accord with the constitutional.pro
vision requiring moneys received by the state to be deposited 
in the state treasury. Your attention is directed to the pro
visions of Section 15 of Article IV of the Constitution of 
1945, reading, in part, as follows: 

"All revenue collected and moneys received 
by the state from any source whatsoever 
shall go promptly into the state treasury, 
and all interest, income and returns there
from shall belong to the state. lmruediately 
on receipt thereof the state treasurer shall 
deposit all moneys in the state treasury to 
the credit of the state in banking institu
tions selected by- him and approved·by the 
governor and state auditor, and he ahall hold 
them for the benefit of the respective funds 
to which they belonf and disburse them as pro
vided by law. * * * 

You will note that the State Treasurer is required to hold 
such moneys for the benefit of the respective funds to which 
they belong. This, then, squarely presents the question as to 
what funds the fines assessed in the instant case properly be
long. In this regard, your attention is directed to a portion 
of Section 3(b) of Article IX of the Constitution or 1945, read
ing as follows: 

" * * * but in no case shall there be set 
apart less than twenty-five per cent of the 
state revenue., exclusive of interest and 
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$inking tund, to be applied annually to the 
support of the treepublio schools." (Emphasis supplied) 

This provision represents a readoption of Section 7 or 
Article XI of the Constitution of 1875. 

At first blush, it might be thought that the moneys being 
paid into the state treasury and arising from the fines 1m
posed upon the respondents in the instant case would be oon
sidered "state revenue" within the meaning of the constitu
tional provision quoted, and therefore that twenty-five per 
cent of such moneys should be set apart to the free public 
school fund. However, we are of the opinion that such moneys 
are not within the purview of the constitutional provision. 

We are persuaded to this View by reason or the opinion of 
the Supreme Court of Missouri in State ex rel. v. Gordon, 266 
Mo. 394. This was an action brought by the State Superintendent 
ot Public Schools against the State Auditor tor the purpose of 
determining to what extent the tree public school fund was en
titled to apportionment with respect to a great many miscel
laneous items received into the state treasury. Among such 
items were the fines paid into the state treasury purauant to 
judgments of the Supreme Court or the State of Missouri based 
upon violations of the state anti-trust law. We think the 
moneys derived from those sources bear characteristics so 
similar to the moneys received in the instant oase as to com
pel the View that exactlr the same principles should be ap
plied in determining whether or not such moneys are subject to 
apportionment to the tree public school fund. 

In the case mentioned, the Supreme Court of Missouri said, 
1. e. 4181 

"Prom the rules which we are impelled to 
formulate from our view or the law, we are 
ot opinion that the tines assessed against 
the Arkansas Lumber Co. and others in the 
suit ot State ex 1nf- v. Arkanaas Lumber Co., 
260 Mo. 212, are not to be taken into account 
but wholly excluded. 11 

The reasoning which controlled the opinion is discussed at 
greater length at 1. e. 421-422, and ·appears in the following 
language: 

1
' * * * While on fi:rst blush an appa:rently 

though.not really arbitrary rule may seem to 



Honorable Robe~t w. Winn ·6-

be inVoked as to suoh items as come into the 
general revenue fund ot the State * * * oc
casionally and adventitiously (e. g 01 fines 
accruing from prosecutions or lumber com
panies, State ex 1nf. v. Arkansas Lumber Co. 
et al. ~ 260 Mo. 212), yet upon more· ·careful 
thought and consideration it will be seen 
that a crying necessity exists tor a general 
rule to use in setting apart this fund, which 
will forever dissipate the dark obscurity 
which has heretofore befogged it, and that no 
such rule can be logically formulated~ which 
Will ae:rve to measure all cases, if' these 
items are to be included. This is the ad
ministrative d1f'f'1cultyJ if.it be wrongly re
solved a word from the Legislature can cor
rect it. Beside$, it may;

1
well be that these 

rules which we have-rormu atea as ~orily 
consistent interpretatipn or the legislative 
intent derivable from the language ot the ap
propriation •ct under diaoussion, will serve 
to obviate tat and lean lears in pUOiro school 
revenues, ana-tlifi' If'Was so !mended. '!'hat 
those 1n cniFge or iUcllienoo!s ma~ eotifi ... 
aeritlY ~YI&n A ta1fly t!xea Jna itable 
11la®ll, · .&n4 Jib&t. the'£ mu. ll.Qt. M. 1n.duoe4 152. 
luish .InS!. waste tup.dl .tn1l. .uar. .&w1. a forged 
.t.Q. A . .:t.2.9. loll ADS! sgrimping ecQnQJilY nut, year, 
11. .1. §iesideratwn 1.2. a wished !2£. The con
clusions he:re reached bring this to.pas1 and 
are yet, we think~ in line with the law 'both 
here and elsewhere. The rule allows full 
latitude for a growth or the State, a condi
tion fully demonstrated by the tact that the 
amount below set apart from State revenues 
for the support ot the public •chool s1stem 
exceeds by many thousands of dollars any ap
propriation tor any one year ever before so 
devoted~ from this sou:r:-oe." (Emphas1• ours.) 

What has been said heretofore applies with equal force to 
the appropriation act, found as .Section 2.120 or House Bill 987 
ot the 63rd General Assembly, which reads as follower 

"The State Comptroller is hereby authorized 
and d~reeted to set aside one-third (1/3) of 
the ordinary general revenue paid into the 
state £reasury tor €he period beginning July 
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l, 1946 and ending June 30, 1947, into a fund 
to be knot~n as the public sohool moneys tundJ 
the same. to be used fol' the support of'. the 
tree public sehools." (Emphasis ours.) 

From.the langul\ge used in the appropriation act, it is ap
parent that the General Assembly na• accorded to this constitu
tional provision the interpretation which we have placed there
on. We refer particularly to the incorporation in the appro
priation aot of the words "ordinary general revenue." In 
construing the effect of the usage of these words, the Supreme 
Court of Missouri, in Bane~ in state ex rel. v. Gordon, 266 Mo. 
394, 1. c. 411, gave this definition thereof: 

"The regular and usual annual income of the 
State,. however derived, which is subject to 
appropriation for general public uses." 

Such construction placed upon the constitutional provision, 
as evidenced by the action of the General Assembly, is entitled 
to great weight in interpreting the constitutional provision in 
accord with general rules relative to the determination of the 
meaning of constitutional provisions. 

In accord with what has been said previously, and consider
ing the nature of the moneys to be paid into the state treasury 
in the instant case as being ·derived from sources which are nei
ther regular nor usual, it becomes clear that the appropriation 
act will not serve to require the apportionment of any part 
thereof to the tree public school fund. 

Having determined that the moneys paid into the •tate trea
sury in the instant case are not subject to appoptionment in 
any part to the free public school fund, we reach the conclu
sion that such moneys are to be held by the State Treasurer for 
the benefit of the general revenue tund of the state, subject 
to appropriation by the General Assembly tor public uses. 

CONCLUSION 

In the premises, we are of the opinion that the moneys paid 
into the 1tate treasury by the Clerk of the Supreme Court or Mis
souri, arising from tines imposed upon fire insurance companies 
in the proceeding in the nature of quo warranto, entitled "State 
of Mi$aouri ex inf. J. E. Taylor, Attorney General v. American 
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Insurance Company, a Corporation, et al., Respondents,'' are, 
under the Qonstitut~on of' 1945 and the provisions of' Section 2.120 
of House Bill 987 of the 63rd General Assembly, to be held for 
the benefit or th,e general rt~.tyenue ,.fund. Qf' the .State of' Missouri, 
subject to appropriation theref':rom by the General Assembly for 
general public.uses. 

APPROVED: 

3. i. TAYU)R 
Attorney General 

WFB:HR~BJ 

Respectfully submitted, 

WILL r. BERRY,. JR. 
Assistant Attorney Qa.nex•al 


