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BANKING Cor;PORArimL,:. ~· rF.>s·coration UncBr the order of t~e Commissioner of Finance 
of impaired capital~ : fof 8 banking corporf~ion to restore impaired 

capital, the directo~s of such corporation ma~ 
personally sign a guaranty or place property 
in escrow with a contract that such property 
may be held by the Commissioner of Finance, or· 
other person designated, until the capital 
impairment of such corporation is restored 

February 9 1946 from normal earnings or if need 
' be, to sell such assets and apply 

the proceeds to such repairmento 
Such contract should be definite 
respecting the rights of all par
ties as to the holding, sale or 
withdrawal of such property. 

Honorable M. I•:. Morris 
Commissioner of Finance 
Jefferson City, Missouri 

FILE-iJl 

6LJ-D~e.r Mr. Morris: 

We have your letter requesting an opinion res ! ,"""-~ .. 

ing the rigtit and the binding effect, in case of the im
pairment of the capital funds of a bank, of the Directors 
of a bank to restore the impaired capital stock to person
ally sign a guaranty, or place cash and United States Gov
ernment Bonds, belonging to them personally in escrow, with 
a contract providing that such guaranty, or cash and bonds, 
as the case may be, shall be held until such time as the 
capital impairment is restored from normal earnings. Your 
letter requesting the opinion is as follows: 

I 

"Under authority of Section 7904, n.s. Mo. 
1939, I recently issued an order directing 
that the capital stock of a corporation, 
which in my opinion has an impairment, be 
restored by a certain date. 

"The Dire.ctors of this corporation have of
fered to personally sign a guaranty or place 
cash and United States government bonds, be
longing to them personally, in escrow with a 
contract that they shall be held until such 
time that the capital impairment is restored· 
from no~al earnings. Should the bank fail, 
these securities or cash would be forfeited 
and used in paying the deposit liability of 
the bank. They suggest that they are willing 
to enter into any type of contract which we 
prepare in this connection. 

"Please advise if the~e is any legal authority 
for such procedure and oblige." 

v~e observe by your letter that you have made your de
partmental order for the bank in question whose capital has 
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'become impaired, to restore the impai~ed capital stock within 
a time specified in your order, under Section 7904, Article 1, 
Chapter 39, n.s.. Mo. 1939. Paragraph (1) of said Section 7904, 
giving you thta power is as followsz 

"(l) 1Nhenever the connnissioner shall have 
reason to believe that the capital stock 
of s.ny corporation subject to the provisions 
of this chapter is reduced by impairment or 
otherwise, below the·amount required by law, 
or by its certificates or articles of associ
ation, he shall issue an order that suoh 
corporation make good the deficiency forthwith 
or within a time specified in such order." 

Section 7906, Article 1, Chapter 39, R.s. Mo. 1939, 
point1 out the procedure for Directors of a be.nk to follow in 
restoring impaired capital stock of a bank by issuing and sell
in.G capital notea. That method of restoring impaired capital 
stock of the bank in question is not involved here but it ia 
not exclusive. Neither said Section 7906 1 nor any other S.ec
tion of said Article and Chapter prohibite or in anywise abridges 
the right of Directors, stockholders, or officers of a bank to 
make donations, contracts, or the pledging of property to said 
bank, the use of any other lawful method to fully accomplish 
the rastoration of the capital stock or capital funds of a bank 
whe·re such capi·tal stock has become impaired. 

The duty resting upon the stockholders to keep the capi
tal stook of a bank unimpaired 1a treated in C.J.s., Volume 9 1 
Section 60, page 91, under "Banks and Banking". ~aid S.ection, 
in part, 1e as follows: 

ttThe capital stock of a bank is a trust 
fund for the benefit of depositors and 
creditors and must be kept unimpaired, 
and the duty of making good on impair
ment rest• on the stockholders. When 
the supervising officer of banks finds 
an impairment of capital of a banking 
institution, he may direct that the im
pairment be restored or made good within 
a certain time as a condition for con
tinuance in buaineas, and he may make 
an agreement with the officers of the 
bank whereby securities are pledged 
with him to secure the impairment; ·U· -lf- ~:- n. 
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The sruae work, .9 c.J.s., pages 92 and 93 1 on this sub
ject states this further t;ext l 

"Property conveyed by a stockholder to a 
bank to improve ita·assets is conveyed 
for a consideration, and becqmea an asset 
of the bank. 

"Where the directors of a bank,in response 
to a demand of the state bank examiner that 
they make good an impairment of the capital 
stock, sign and discount their personal note 
and deposit the proceeds to the credit or the 
bank, the transaction ia a donation or gift 
to the bank. 

The St~ Louis Court of Appeals in this State con1idered 
in the case of Parmers & Merchants Bank of Eureka vs. Boland, · 
the question of the liability of a person who had executed and 
delivered to the bank hie promissory note for the purpose of 
providing for the restoration of impaired capital funds of the 
bank. 'l'he caae is reported in 175 s. w. (2d) 93~. 'l'he.facts 
briefly stated were that Boland, a director in the bank, along 
with the other directors, provided funds for the restoration 
of the impaired capital funds of the bank. Boland gave his 
note to the bank for wlOOO for a loan of that amount in cash. 
The directors of the bank approved his loan. The proceeds of 
the note in cash were deposited to Mr. Bola.nd 1 s account. There 
it remained undisturbed until it was used some time later for 
the repairment of the impaired funds o·f the bank. ';['he origin~l 
impairment of the surplus and funds of the bank was a deprecia
tion in ita bond account. Later, the bond account was revived 
and restored by the reestablishment and appreciation of the bonds 
that had formerly been depreciated, and Mr. Boland received his 
$1000 back from that source 1n 1935 or 1936. Mr, Boland i'rom 
time to time renewed the note by giving a new ncte, and for a 
time paid the accumulated interest on each note. Later, he 
failed and refused to execute a new note upon the expiration 
of the due date period of' the immediate former one and refused 
to pay the interest. The bank after demand, sued Boland upon 
~he note. The bank recovered in the lower court. Boland ap-

·pealed to the St. Louis Court of Appeals. 

IJ.'he defenee of Mr. Boland was that at the, time the suit 
was filed for aonw time before the impaired capital funds of 
the bank had been restored in the regular course of ita business 
tranae.ctiona, and that there was no consideration for the note, 
and that'the not19 was not a gift to the bank, and that because 
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of the conditions under which the note was given, he had the 
right to withdraw the note without paying the same. 

. 'l1he St. Louis Court of Appeals in affirming the judg-
ment of the lower court in favor of the bank and against Boland, 
and holding that money advanced by members of a Board of Direct
ora in order to restore the capital or surplus of the b~nk was 
a gift to the bank, and could not be withdrawn even after the 
capital and surplus of the bank had been reatored, unless and 
until the Commissioner of Finance gave his consent for such 
withdrawal where an agreement specified that the Oomrnissioner 
of Finance must give his consent for the withdrawal -- and in 
the Boland case he had not done so -- the St. Louis Oourt of 
Appeals, l.c. 946, 947, said: 

"Under Sections 7904 and 7910, H.s.. Mo. 
l939j Mo. R.s.A. Sees. 7904 and 7910, 
the state's Commissioner of Finance has 
very broad powers which he, in his dis• 
oration, may exercise for the protection 
of bant• and for the safety and security 
of their depositor• and creditors. 
He has power to require a bank's directors 
to do many things to safeguard a bankta 
funds and, under certain circumstances 
set forth in the statutes, supra, to 
close a bank and to take possession of 
its assets. 

"We are of the opinion that defendant 
failed to sustain his affirmative de
fense to the note sued on and was not 
entitled to have it canceled or to be 
relieved of payment thereof, it- -l~ ~~- "• 

'l'he above case furnishes ample authority for the ex
ercise of the broad powera given the Commissioner of Finance 
under the statute. 'l'he Courts of other State a have held to 
the same ruling as our Court o£ Appeals in the Boland case. 
Such authorities are cited in the footnotes to the above 
quoted· authority of C.J.s., and may be readily available for 
further research upon the question by those interested. They 
are not further noted here because the decision of our own 
Court above quoted is suffi.oient, we think. 

----------
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W,e believe 1 however, that if such a contract as men
-tioned in the letter of the Comraiasioner of Finance be enter
ed into as a guaranty, or pledging property or for the plac
ing of cash or bonds or other property in escrow for the pur
pose of restoring impaired capital stock, funds or surplus 
of a bank, it should be definite and positive in providing 
that the bank or other proper person, the Co~nissioner of 
Finance if he be agreed upon, have the absolute right to 

·hold such assets for a definite time until the capital stock, 
funds or surplus of the bank be restored from normal earnings, 
or that if, at any time during the existence of such impairment, 
it may beco~e necessary or expedient to use such pledged cash 
or securities, or other property, provided for the purpose, 
that the same be held to be a gift to the bank, and that the 
same may be sold and the proceeds thereof, or the cash, if 
such pledged assets be in cash; be applied to the restoration 
of such impaired capital stock, and that the conditions under 
which the Directors, stockholders or officers of the bank may 
with draw such assets be set forth in plain, definite, language 
so that there may be no controversy about the matter. 

Our Supreme Court considered a case somewhat of the 
nature of the question here being considered in the case of 

·State ex rel. Gordon vs. Trimble et al. 318 Mo. 341. The 
Supreme Court held in the Gordon case that it was not every pay
ment of assessments or pledged assets by directors or stock
holders of a bank to restore the impaired capital stock or funds 
of a bank that became a gift to the bank. The Court held that 
whether such pledged assets became a gift or were a loan, and 
should be repaid by the bank to the persona providing the same, 
should be stated definitely in the agreement providing for the 
assessment or pledging of assets to relieve a bank of financial 
diff1c~lties. The Court, l.o. 346 1 347, on the point, said: 

"The oases cited by respondents undoubtedly 
support the general proposition that 'where 
stockholders voluntarily assessed themselves 
to relieve the corporation from pecuniary 
embarrassmentJ or for the betterment of their 
stock, such advancements are not debts, but 
assets of the corporation.' But it does not 
follow that every payment of money to a 
financially embarrassed corporation by one or 
all of its stockholders or direotors is paid 
to it without any agreement for its repayment 
or that a stockholder cannot make a payment 
under such an agreement which may be recovered. 

* * * * * * * * * * * * * * * * * * * * * * * * 
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"Even if the payments of assessments by 
stockholders and dire~tors to a corpora
tion to relieve its financial embarrass• 
ment, without the showing of an agreement 
to the contrary, must be regarded as assets 
of the corporation and not as debts; it 
does not follow that such payments may not 
be made under a valid and binding agreement 
that they are ,to constitute debts· of the · 
corporation which should be repaid. ~!- ~a-.~} " 

The Supreme Court held in the Gordon case that the 
director and president of a bank was entitled to withdraw 
the funds he had provided for the restoration of the impaired 
capital funds of the bank on the ground.thnt the contract and 
agreemsnt made when the· funds were provided for did not specifi
cally state that he was not entitled to withdraw them, and did 
not state definitely that they were a gift to the bank there 

·being evidence of a verbal understanding that he was to be re
paid. Following that decision we think as stated above that 
this should be definitely stated in the agreement and contract 
providing for such pledging of property. 

It is a familiar rule of the comraon law that any per
son has the right to engage in any business, undertaking or 
contract which is not evil or unlawful in itself, unless of 
course 1 such act·s are prohibited by statute. We believe that 
any person interested in a bank as a stockholder, director, or 
officer would have the right under the above cited authorities 
to enter into such a contract as is mentioned in your letter, 
or to ple·dge seouri ties or assets of any kind including cal!h, 
or Government bonds, to restore the impaired capital stock of 
a bank. · 

CONCLUSION • 

It is, therefore, the opinion of this Department that 
directors or stockholders of the banking institution referred 
to in your letter may lawfully, personally sign a guaranty; 
or pledge cash or United States Government bonde to a bank, 
and place them in escrow to be held by the Commissioner of 
Finance or the bank, or any person or corporation named in a 
contract provided that it may be held until such time as the 
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capital impairment is restored, or be sold if necessary to 
restore such impairment. Such a> contract would be lawful 
under the above cited authorities. Such a contract, however, 
ehould be definite and certain as to the rights of all the 
parties concerned x•espeoting the holding, sale or withdrawal 
of suoh pledged assets. 

APPHOVED: 

J. E. TAYLOR 
Attorney General 

GWCsir 

Haspeetfully subnd tted, 

GEORGE W. CROWLEY 
Assistant Attorney General 


