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"'APPROPRIATIONS:. 
STATE ELEEMOSYNARY INSTITUTIONS: 

Sections 2 1 5 15 and 7 o£ H.B. 270 
of 6ord General Assembly invalid; 
President of Board 0f Managers 
of State Eleemosynary Institu~ 
tiona should disregard same. 

October 11, 1945 

Honorable W. H. Painter 
Pre:.lldent 
Board of Managers 
State Eleemosynary Institutions 
Tefferaon.City, Missouri 

Pear Governor: 

FILE 0 

6 

We have your letter of recent date which reads 
aa followaz 

ui desire to call your 1 e.ttention to 
Section Two, Section Five, Section 
Six, and Section Seven of House Bill 
270 appropriating money for variou1 
hoapitala in the city of st. Louis, 
Kansas City, and County hospitals. 
Each of these aeetiona provides for 
the payment under certain sections 
of the Statute which are named in 
said section. 

"I desire t·o call your attention to 
lines 121 131 14, 15, and 16 1n Sec
tion Two) linea 13, 14, 15, 16, 17, 
and 18 Seot1Qn FiveJ linea 12, 13, 
14, and 15, 16 1 and 17, in Section 
SixJ lines 136 14, 15, 16, and 17 in 
Section Seven all of them being 1denti .. 
oal. There is no law in the statute 
books that requires the President of 
the Board of Managera of the S-tate 
Eleemosynary Institutions to certify 
any of these accounts except these 
linea in the appropriation bill and 
they are invalid, aa I understand it, 
aa inactment of law is not allowed 
in the appropriation billa\" 
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"At the meeting of the Appropriation
Committee I a•ked for funds to in• 
vestigate these bills, which they re• 
fu1ed to give me. The Eleemoaynary 
Board has no £unda with which to pay 
for the examination of these accounts. 
I am not doubting the oorreotne1a ot 
the aooounta, I mean that I should 
not certify thia account unless it 
haa been investigated and oan really 
certify to ite being a fact. 

"I wish that you would give me your 
opinion as to my duty in thia matter." 

H.B. 270 ia an Appropriation Aot. Ita title reada 
.aa follows: 

"Appropriating money for the support 
of the Eleemosynary Institutions of 
the State, Oomraission for the Blind, 
Pensions for the Deserving Blind, 
Charity Patienta at County Hospitals, 
for the period beginning July 1, 1945 
and ending June 30, 1946, with an 
eme:rogenoy clause." 

Each of said Sectione contain a proviso whioh 
undertakes to require an approval by you before any 
ot the funds provided therein shall be audited and 
paid by the State. The provisos in Seotione 5, 6 and 

, 7 ar• identical in language,- and the proviso 1n Section 
::lJ haa the aam.e effect a a those in the other Sections • 
"The prov.1eo 1n Seotiona 5,· 6 and 7 reads ae follows 1 

11 PROVIDED, the State Auditor shall 
not audit, and the State Treasurer 
shall not pay any claim out of this 
appropriation to any such hospital 
unlese such olaim has first been 
examined and approved by the Presi-
dent of the Board of Managers of 
State Eleemosynary Institutions.,. 

------'--- ---------
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You submit the question as to what your duti~u~ 
are 1n view of the said provisoa. lt is first ne~es• 
aary to determine whether aaid provisos are valid and 
binding. 

It is well-establiahed in this State that general 
legiale.tion cannot be included in an Appropriation Aot. 
In ~tate ex re1. vs. Thompson, 316 Mo. 272, 289 s.w. 338, 
the Court was oon•idering an Act which appropriated money 

·.tor payment; (Jf ~alariel of the peraonnel of the Board of 
· :Permanent Sea~ pf Government. Said Appropriation Act a-lso 

contained the following proV1flion& 

"Sec. 100. Salary--How Detarmined.-
No salary for any official or employee, 
either elective or appointive, pro• 
vided for by this appropriation aot, 
shall be in exoesa of the salary pro• 
vided by statutory law for such of
ficial or employee, and in all oasea 
where the salary of any such official 
or employee is not definitely fixed 
by statutory law, no salary paid by 
virtue of this appropriation aot 
ahall be in excess of the salary paid 
to the officer or employee holding such 
position the previous biennium.•" 

ln discussing the foregoing-provision the Court 
•aida 289 s.w. ~38, l.e.- 340& 

11It is manifest that the real pur-
pose of this provision waa an under
taking to regulate, determine, and 
fix the salarie• of all such officers 
or employees affected by the Appro
priation Act,whose compensation might 
not be fixed at all by statutory law, 
or, lf at all, where the statute fixed 
a maximum only. This provision has no 
other character than that of general· 
leg1alat1on, and to inject general 
legi•lation of any sort into an appro
priation act i1 repugnant to the Con
at1tution (article 4,_Sec. 28, Con
stitution of Mo.), and the appropriation 
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b. ill, as provided by·the Constitution· 
(article 4 1 Sec. 28} 1 may have a plural• 
ity of subject•, while a bill for gen
eral legislation may have but one. 

"An appropriation bill is just what the 
terminology· imports, and no more. Its 

·sole purpose is to set aside moneys £or 
apeo·ified purposes. and the lawmaker 1:t 

· not directed to expect or look for any
thing else in an ~ppropriation bill ex
cept appropria tiona. * o~;. "*' 1~ -lr i~ * * ·n 
Here we have an appropriation act wh1oh 
not only appropriates money for the vari
ous aubjeeta embraced therein, but which 
attempte to fix and regulate·all salaries 
af'fec;ted by the aot which either have 
not been fixed by any- statute, or not 
definitely fixed, which would include 
all salaries where the maximum alone 
was named. 'l1hat ·the Legislature has the 
right by general statute to fix salarieJ 
ie beyond question, but has it the right 
to do so by meana or an appropriation 
act? We think not." 

"Our Constitution (seotiop. 28, art. 4), 
ia the one certain aafeguar<I:,againat 
such distracting posaibilitf~a and 
should b(!: strictly followed. We hold, 
therefore, that section 100 of the ra.p
propriation Act, under our Constitution, 
ia unconstitutional and void, and it 
follows that Qur peremptory writ of 
mandamus should be granted." 

The ruling 1n the above case was followed 1n the 
0&$• ot State ex rel. va. Smith,. 325 Mo. 1069 1 75 s.w. 
(2d) 828 1 where the Court aa1d1 75 s.w. (2d) 828, l.c. 
8301 

"Beaidel, legislation of a general 
character cannot be included in an 
appropriation bill. If thia appro
priation bill had attempted to amend 
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section 13525, it would have been 
void in that it would have violated 
section 28 bf article 4 of the Gon
atitution wh:l.ch. provides that no 
bill shall cantatn more than one aub~ 

· jeot w~1oh shall be olearly'expreaaed 
·in ita title. There ia no doubt but 
what the amendment of a general statute 
auob as section 13525, and the mere · 
appropriation of money are two entirelr 
different and separate subjects. State 
\'X rel. Hueller v. Thompaon, State . 
Auditor, 316 Mo. 272, 289 s.w ~ :538. '' 

Both of the above oaeee were followed 1n State 
ex rel. ·vs. Canada~ 342 Mo. 1211 113 s.w. (2d) 783, 
where the Court said, 113 s.w. (2d) 783 1 l.o. 790t 

tt* "" it A geneval etatute (section 
9622, R.s. 1929 (Mo.st.Ann. Sec •. 
96i2 1 P• 7328)) authorizes the 
board of curators of Lincoln Uni-
versity to pay the reasonable 
tuition feea of neg~o reaidente 
of Missouri for attendance at the 
univer1ity of any adjacent State. 
This statute cannot be repealed 
or amended except by subsequent 
general legi.lation. Legialation 
of a general character cannot be 
included in an appropriation bill. 
To do so would violate eection 28 
or article 4 of the Oon•t1tut1on, . 
which provide• that no bill ehall 
contain more than one •ubjeot which 
shall be clearly expreaaed 1n it•~ 
title. There is no question but · 
what the mere appropriation of mone.y 
and the amendra.ent of 1ection 9622, 
a general statute granting certain 
authority to the board of curators, 
are two different ahd separate sub
jeota. State ex rel~ Davia v. Smith, 
335 Mo. 1069, 75 s~w. (2d) 828; State 
ex rel. Hueller v. Thompson, 315 Mo. 
272j 289 s.w. 338. * * * " 
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•.rhe judgment 1n the latter case wall reveraed. 
by the u. s. Supreme Court, but said reveraal did not 
afteot the above portion of the opinion (305 V. s. 
337, 83 L. Ed. 208). 

H.B. 270 ia de1igned to appropriate money for 
oertatn apec1f1c purpoae1 1 but the proviao8 referred 
to a.bov• are designed to provide certain mtthode to 
be followed by officer• in connection with tb.ft dia• 
buraement of t~uch tunda~ Regulating the dutiea of 
officer• il a matter or general 1egi8lat1on, and,· 
therefore, hall no place 1n an Appropriation Bill. 

Section 9360, R.s. Mo. 1939, reada as followat 

"Any county or city 1n this state 
which shall maintain from public 
funds a hospital for the care, de• 
tention or treatment or t~ inaane, 
which hospital is properly equipped 
as to fao1l1t1ea, staff and person• 
nel, shall be entitled to $e.oo per 
month per patient, upon proper re-
port tiled and sworn to by superin
tendent or aurgeon in chief of such 
hoapital for the inaane, when such 
proper report ia tiled with the 
state eleemoaynary board. Such re
porta ehall be tiled quarterly and 
ehall show name, address and other 
necessary data so aa to properly 
identify and authenticate the patients 
o:t suoh insane institution." 

Section 9361, R.s. Mo. 1939, authorizes the 
State Eleemoaynary Board to examine the list of patients 
referred to in Section 9360, ao aa to determine ~f said 
list ia oorreot and authentic. Neither of said Section• 
requiresthe State Eleemosynary Board Qor any officer there• 
of, to approve aaid list before payment cari be made. Sec
tion i360 expressly provides payment shall be made "upon 
prope~ report filed and sworn to by superintendent or 
aurg•on 1n chief of such hospital for the insane, when 
8UOh proper report 11 filed with the state eleemosynary 
board." 
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'l'he effect o:r the proviso in Section 2. of H.B. 270 
would be to add another requirement to the method pro
vided fo-r in Seotione 9360 and 9361, supra, before dia
buraemente could be made out of the funda appropriated 
by said Section 2. 

Section 15178, R~~· Mo. 1959~ providea that the 
money appropria;ted for payment o:r the patienta in hoa
pital• mentione:d in Section 5 of H.B. 270, shall be dil• 
butsed a1 followas 

"•~, * ot• The chairman and se ore tary of 
auoh board of commissioners shall make 
report to the trea1urer o:r· aaid board, 
once per month1 giving the namee and 
number of patients in auch hoapital 
and indicating whioh patient• are sub• 
jecta of charity and the amount neces
sary for the atate to pay. The. treas• 
urer of said board shall issue· a voucher 
to the state auditor, giving thia in• 
formation) and the auditor shall draw 
his warrant on the state treaaurer for 
the amount shown by such statement, and 
the state treaaurer ahall pay said war
rant to the treaaurer of eaid board or 
tuberculosis hoapital com:m1as1oneraJ 
* -~~ * ·" ' 

It will be 1een therefore, that the ·proviso in 
Section 5 of H.B. 270, would add an additional require
ment to be performed before di1bur1ement of the funda 
1n said Section 5 mentioned could be diaburaed, and, 
therefore, would be in effeott an Amendment of Section 
15178. 

Section 15181, R.s. Mo. 1939,, oontrola the dis
bursement or funda appropriated by Sections 6 and 7 of 
H.B. 270. 

Said Section providea, in part,~ as follows: 

"* if. * •.rhe director of the department 
of public health or auoh oity shall 
make a report to the city treasurer 
once per month giving the namea,• ad
dreaaea, and hoapital number• or 
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charity patients 1n such hospital and 
the amount necessary for the state to 
pay. The treasurer ot the board shall 
issue a voucher to the state auditor 
giving thia information and the auditor 
shall draw his warrant on the state 
treasurer for the a~ount shown by such 
statement and the atate treasurer shall 
pay said warrant to the treasurer of 
said city, who shall depoait and credit 
the same to the credit ot auoh hoapital 
for the aupport of auoh charity patienta, 
and for no other purpose •"• it it " 

The effect of the proviao tn said Seotiona 6 and 
7 of H.B. 270 would be to add an additional requirement 
to be met befo~e diabursementa could be made under aaid 
Seotiona, and, therefore, said prov1101 are an attempt 
to amend Section 15181. 

How-and when the funda appropriated for the pur
poe•• aet forth in Seotiona 2, 5, 6 and 7 of H.B. 270 
ahall be diaburaed is therefore, provided for by the 
above general atatutee, and the proviaoa under oonlid
eration amount to an attempt to amend aaid general statute• 
by making additional requirement• to be met before dia
bur•ementa may b~ made. Under the deoiaiona of the 
Supreme Court above referred to, such Amendment cannot 
be accomplished by an Appropriation Act, and, therefore, 
the provisos in Sections 2, 5, 6 and 7 of H.B. 210 are 
invalid, and of no effect. · 

The faot that the proviaoa above referred to are 
inv-lid, doea not affect the appropriations made by aaid 
Sections of H.B. 270, h.owever.,. In State ex rel. va. 
Thompaon, 289 s.w. 33f3, l~c.~ 341,, the Court aaid: 

I 

"The question remaine, Doea the in
validity of said seotion 100 render 
the entire Appropriation Act void? 
We hold that it does not. It is 
well settled that a legislative act 
may be void 1n part, leaving the·re
mainder a good and valid statute, 
where the part that ia valid may be 
separated from the part that is void. 
Stat& ex rel. ,v. Gordon," 236 Mo • loo. 
cit. 170, 139 s.w. 403J State.ex rel. 
v. Taylor, 224 Mo.· 474,,123 s.w. 892." 
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Likewise, in Stat.f:! e~ rel!' va. Canada., llS s.w·. 
(2d,) '783, l,o, 790, the .. Court. sa.f.dt 

·r.· 

"~;. {• -t• The valid and invalid portions 
of. the etatute are aeparable. · I:f' we 
di•regard the invalid provieo, there 
ia left a complete workable 1tatute 
which appropriate• the &l,llD. or $10,000 
for the purpose& therein n~ed. * * * " 

Ordinarily, it 11 not the duty of a public officer. 
to queation the validity of etatutea. It 1a his duty 
'to obey the 1tatutea aa enacted by the Legi1lature un
til the Oourte have df)~:l,ared auch atatutea invalid.. , 
However, in your aituation you are oonfro~ted with two 
incqnaistent atatute1 governing the same IUbject, to-wit, 
the method of disbur1ement of particular funda. ~ou, of 
neoel5s:1ty, must therefor~ queat!on one or the atatutea, 
and re:fuee to follow it. You have no other alternative, 
and you muat therefore determine which of the twQ oon
flioting etatutea you are to.follow in the 1ituationa 
you present 1n your l$tter. 

C ONOLUSION. 

It ia, therefore, the opinion of thil office that 
the.proviaoa 1n Beotion1 2, 5, 8/and 7 of H.B. 270 of the 
63rd General Aaaembly, are invalid, and 1hould be di•re~ 
garded, and that di1bUr1ements of funde appropriated by 
eaoh ot 1aid Sections ehould be made 1n aooordanoe with 
the prov111ona of the general atatutea referred to 1n 
said Seot1ona, aaid general atatute1 being Section• 9360, 
15178 and 15181, R.s. Mo. 1939, reapectively. 

APPROVED I 

J. E. TAYLOR' 
Attorney General 

HHKrir 

Respectfully submitted, 

HARRY H. KAY 
Assistant Attorney General 


