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TAXES t Rlh Employees working in the Dr. Edunmd A. Babler Memorial 
Park do not come within the provisions or the State 
an4 Federal Unemployment Compensation Act. 
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November 6, 1945 

State Park Board 
Jefferson City, Missouri 

Attention a }~. I. T. Bode 

Gentlemen & 

This will aclmowledge. receipt of your letter of August 31, 
1945, requesting an official opinion of this department, which 
letter reads as followsa 

"I have been requested by the Board of Trustees 
of the Edmund A. Babler Per petual Trust Fund 
to ascertain whether or not it is necessary 
for them to t~e deductions tor Social Security 
tor employees employed out of t he trust fund 
and who work full time on the Park ." 

The employees referred to in your request are those employed 
by the Board of Trustees working in the state park on t he main• 
tenance, beautification and enlargement of said park and whose 
salariea are paid by the Trustees from the income derived from 
the Trust tund• 

In answering your r equest, it is necessary that we examine 
the Dr. Edmund A. Babler Perpetual Endowment Truet Fund Agreement 
as well as laws and deeds conveying lands now known as the "Dr• 
Edmund A. Babler Memorial Park• • 

. Mr. Jacob L. Babler originally made an outright conveyance to 
the State of Missouri of certain land in St. Louis County to be 
used as a State Park and to be known as the "Dr. Edmund A. Babler 
Memorial Park". Subsequent t hereto, Mr. Babler expressed a desire 
to set up a trust fund for t he purpose of helping maintain, beautify 
and enlarge said park. So t h ereafter on June 23, 1937, a deed was 
executed by Honorable Lloyd c. Stark, Governor of MissourlJ Roy 
McKittrick, Attorney General of Missouri, and Wilbur. c. Buford, the 
Game and Fish Commissioner ot Missouri, in behalf of the State of 
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Missouri under and by virtue of an aot ot the Legislature passed on 
May 4 1 1937 (see P. 514, Lawa 1937) conveying to Jacob L. Babler the 
land he had formerly conveyed to the State of Missouri for said 
park, wit h th& res ervation that the grantor, his heirs, executor and 
administrators shall reconvey the same land to the above named state 
officers tor the uae and benefit of the State of Missouri subject to 
the terms of the Dr. Edmund A. Babler Perpetual Endowment Trust Fund 
Agreement . 

Thereafter on the 23rd day of June, 1937 1 Jacob L. Babler conveyed 
the same land to the above named state officers tor the use and benefit 
ot the State of Missouri subject to the terms and conditione ot the 
Dr. Edmund A. Babler Perpetual Truat Fund Agreement . Under said Trust 
Fund Agreement and deed to the State ot Missouri , the Board of Truateea 
ia authorized to use and expend all or any part ot the net income and 
revenue derived tor maintenance, beautification, further development 
and possible enlargement of said park in anJ manner and for the purpose 
ot derl'aying the costs of 3uch ~pro~ements as the State ot MiNsouri 
has not made or contributed, aaid Board of Trustees is further author
ized to construct, build and maintain ~oads and ~alks , to prov1~e 
suitable playgrounds tor children, to construct, plan and perfect 
playing fields and other recreational facilities Where adults may 
enjoy games of sportJ also to erect construct, equip and maintain 
buildiugs as may be necessary in the opinion ot the Trustees tor carry
ing out the object of th~ Trust. The ~rustees are ?urther directed to 
supervise and manage said park, make rules and regulations that goT
ern said park, fix fees for using facilities of the park and engage 
employees and fix salaries of the manager and superintendent of said 
park and other assistants , attendants or care-takers whose services 
are necessary for maintenance, beautification and further development 
of the park. They also shall have t'ull and complete charge of all 
concessions and concession buildings in the park with full power to 
fix and regulate and collect all charges and rent als . The Trust Fund 
Agreement further provides that the state shall assume no obligations 
to contribute to the maint~nanoe, upkeep and improvement of the park 
as long as the Trust Fund Agreement is operative nor shall the state 
be liable tor any debt liability or obligation incurred by said Trust~ 
eea. Furthermore, .that if the income from the Trust Fund is insuft ... 
icient to meet the expenses or maintenance of said park including 
salaries of Trustees and employees and necessary repairs the Trustees 
at their option may surrender possession of the park to the state and 
in auoh event the provisions of said Trust Fund Agreement shall no 
longer be effective and thereafter the State Shall exercise the same 
jurisdiction over said park aa it does over other sta te parka. 

In view ot the foregoing conditions contained in the deed, whereby 
.Jacob L. Babler reconveyed said land to the State of Missouri and the 
condition• contained in the Trust Fund Agreement, we are ot the opinion 
that tor most purposes the Board of Trustees have t'u.ll control or said 
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park so long as the Trust Fund Agreement is in effect . However , the 
sole purpose of the Trust Fund Agreement is to p~ovide funds ·and super
vision for the maintenance , improvement and enlargement of said park 
for the benefit of the State of Missouri and not for any private in
terests . 

Under Section 1426, Title 26, subsection (b) of the Federal Un
employment Act, we find employment defined as follows: 

" (b ) Employment . The term ' employment' means 
any service performed prior to January 1 , 1940, 
which was employment as defined in this section 
prior to such date , and any service , of whatever 
nature , performed after December 31, 1939, by an 
employee for the person employing him, irresp
ective of the citizenship or residence of either , 
(A ) within the United States , or (B) on or in 
connection with an American vessel under a con
tract of service which is entered into within 
the United States or during the performance of 
which the vessel touches at a port in the United 
States, if the employee is employed on and in 
connection wi th such vessel when outside the 
United States , except-- " 

-!}******* 

" ( 7) Service performed in the employ of a State, 
or any political subdivision thereof , or any 
instrumentality of any one or more of the fore
going which is wholly owned by one or more States 
or political subdivisionsJ and any service per 
formed in the employ of any instrumentality of 
one or more States or political subdivisions 
to the extent that the instrumentality is , with 
respect to suCh service , immune under the Con
stitution of the United States from the tax 
imposed by section 1410; 

" ( 8 ) Service performed in the employ of a corp
oration, community chest , fund, or foundation , 
organized and operated exclusively for religious, 
charitable , scientific, literary, or educational 
purposes , or for the prevention of cruel ty to 
children or animals , no part of t he net earnings 
of which inures to the benefit of any private 
shareholder or individual , and no substantial 
part of the activities of which is carrying on 
propaganda , or otherwise attempting , to in
fluence legislation;" 

**~**** 
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The state Unemployment Compensation Act found in Laws, 1943, 
pages 924 , 925 and 926 , Section 9423 defines Employment and further 
specifies that employment shall not include the following s 

... ~***** 
" ( i) 'Employment' • 

******** 
"(6) Shall not include: 

******~* 
"(E) Service performed in the employ of 
this state or of any political subdivision 
thereof or of any instrumentality of this 
state or ~ts political subdivisions; 

"(F) Service performed in t he employ of a 
corporation, community chest, fund or 
foundation , organized and operated exclusively 
for religLous , charitable, scientific, literary , 
or educational purposes, or for t he prevention 
of cruelty to children or animals, no part of 
the net earnings of which inures to the benefit 
of any private sharehol der or individual;" 

* * * * * 
One of the primary rules of statutory construction is to 

ascertain the law-makers ' intent from words used , if possible, and 
put on the language of the Legislature , honestly and faithrully , its 
plain and rational meani~ and promote its object and the manifold 
purpose of the statute . (See Artophone Corporation vs. Coal e , 133 
s . w. (2d) 343, 345 Mo . 344 . 

It is also a well established rule of statutory construction that 
taxing statutes shall be construed strictly against the taxing author
ity. In A. J . Meyer and Company vs . Unemployment Compensation Comm
ission, 152 s . w. ( 2d ) 184, 348 Mo. 147, the court said: (1 . c. 191) 

"(7,8) As we see it, there is no escape from the 
conclusion that the unemployment compensation act 
includes a taxing statute , and 'it is well estab
lished that the right of the taxing authority to 
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levy a particular tax must be clearly auth
orized by the statute, and that all such laws 
are to be construed strictly against such 
taxing authorit y .' State ex rel. Ford Motor 
Co . v . Gehner et al . 325 Mo . 24 , 27 s . w. 
(2d) 1 , loc . cit . 3, and cases there cited. 
See also State v . Hallenberg- Wagner Motor 
Co., 341 Mo . 771 , 108 s . w. ( 2d) 398, loc . 
cit. 400; State ex rel . Western Union Tele
sraph Co. v . Markway, 341 Mo . 976, 110 s . W. 
(2d) 1118 , loc . cit . 1119; Artophone Corp .• 
v . Coale et al., 345 Mo . 344 , 133 s . w. ( 2d ) 
343, loc. cit . 347; State v . Shell Pipe Line 
Corp .• , 345 Mo . 1222 , 139 s . l'l.( 2d) 510, loc . 
cit . 519. See also, Barnes v . Indian Refining 
Co ., 280 Ky. 811, 134 s . w. (2d) 620 , and Texas 
Company v . Wheeless , 185 Miss . 799 , 187 So. 880 , 
cited supra . In these cases it was held that 
the unemployment compensation act under con
sideration was a taxing statute and should , in 
that respect, be strictly construed . " 

(See also American Bridge Co . v . Smith, 179 s . w. (2d) 12, 1~ . 
15, point 4 and 5 .) 

However , there is another rule of statutory construction that 
might be applicable in the instant case , that is, that the general 
rule that tax exempt statutes are to be strictly construed in favor 
of the government does not apply to exemption statutes relieving 
corporations, organized and operated exclusively for religious or 
educational purposes where no part of the net earning inures to the 
benefit of any private share- holder , from paying taxes for services 
rendered by employees for such corporations . The reason for the 
rule being that it should 'be liberally construed eo as to further 
beneficient purposes . In Jones v . Better Business Bureau of Okla• 
homa City, 123 Fed. (2d) 167, l .c. 769, the court said% 

"(1, 2 ) While the general rule is that tax 
exempt statutes are to be construed strictly 
in favor of the government , the rule does not 
appl y to exemption statutes of the character 
here involved. Such a statute should be lib
erally construed so as to further rather than 
hinder its beneficient purpose . The purpose 
of this exemption is to encourage religious , 
charitable , scientific, literary, and educational 

• 
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associations not operating for the protit 
ot any private shareholder or individual.• 

* * * * * 
We cannot aee that the Board ot Truateea herein is the same as 

the State or any political subdivision thereof. however . it might be 
considered an instrumentality of the state or ita political aub
diviaiona. Neither doea suCh emploJment, strictlJ speaking, amount 
to service performed in the employ ot a corporation, religioua, 
charitable acientitic, literary or educational purpose. In Unemploy
ment Compensation Caumiasion v. Wachonia Bank and Trust Co., 2 s. w. 
(2d) 5g2, l.c. 595 and 596, the court laJI down the general principle 
as to what element• constitute an instrumentality ot the government 
and aayat 

"(7-9) Perhaps it ia impossible to formulate 
a aatisfactory definition of the term 'instrument
alities of government ' whiCh would be applicable 
in all caaes . At least it ia unwise to undertake 
to do eo. EaCh case must be determined as it arisea . 
Generally apeaking, however, it may be said that 
any commission, bureau, corporatiOD or other org
anization, public in nature , created and vlholl7 own
ed by the govePument for the convenient prosecution 
ot ita governmental functions, existing at the 
will of ita creator ia an instrumentality of govern
mentJ and that any state created corporation or 
association, privately owned, and organized and doing 
buaineaa pr1marilJ for profit, which is granted 
certain incidental dutiea or privilege• by the 
Federal Government ia not . The enjo)ment of a 
privilege conferred by either a national or n state 
government upon an individual, association or corp
oration operating primarily r or profit in a private 
enterprise, even though to promote same governmental 
policy, doea not convert suCh individual, partner
ship or corporation into an instrumentality or govern
ment . Unemplo1J!lent Compensation COlmllission v. In
surance Co., 215 N.C. 47g, 2 s . w. (2d) 584 . * * *" 
"(10,11) In the border line caaea in which it doea 
not clearly appear that the agency ia or is not an 
instrumentality ot government 1mportant factors, 
among othera, which muat be considered in deter
mining that auch agenoy ia an instrument of govern
ment area (1) It was created by the government} 
(2) it is wholly owned by the governmentJ (3) it ia 
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not operated for profitJ ( 4 ) it is primarily 
engaged in the performance of same essential 
governmental functionJ (5) the proposed tax 
will impose an economic burden upon the gover n
ment , or it serves to materially impair the 
usefulness or efficency of the agency or to 
materially restrict it 1n the performance ot 
its duties . While perhaps , no one of these 
factors is sufficient , and the pr esence of 
all is not required, to constitute any given 
agency an instrumentality of government , the 
pr esence or absence of either r equires ser
ious consideration. If the tax in fact is 
to be paid out of government money, t hus 
placing an economic burden on the government 1 

or if it constitutes an undue interference 
with the agency in the performance of its 
governmental functiona , the agency may 
usually be classed as a governmental instru
mentality . " 

In Fall City Brewing Co . v . Reeves , 40 Fed . Supp . 35, l.c . 39, 
the court held that the post- exchange at Ft . Knox, Ky . is an instru
mehtality of the United States and in that decision defined i nstru
mentality as followsJ 

"* * *The question to be decided therefore is 
whether or not the Fort Knox Post Exchange , as 
orga.nized and operated as hereinabove set out , 
is an instrumentality of the United St ates with
in the meaning of the Buck Resolution. ' Instru
mentality ' is defined by Webster as ' a condition 
of being an instrument J. subordinate or auxiliary 
agency J agency of anything as means to an end.' 
The same word is defined in 32 Corpus Juris , page 
947 , as ' anything used a~ a means or an agency J 
that which is instrumentalJ the quality or con
dition of being instrumental .'* * * •"" 

There is no question but that the sta te has the power and authority 
to crea te an agency for the Rurpose of exercising ita governmental 
powers and in one sense that la what happened in the instant case . 
The Legisl ature , by statute, directed ita official s to convey the land 
known as the "Dr . Edmund A. Babler Memorial. Park" to Jacob L. Babler 
with the reservations that he shall convey same to t he same sta te 
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officers for the benefit of the state aubj ect to the Endowment Trust 
Fund Agreement which in effect was an approval of said Trust Fund 
Agreement . In other words , by that aet it delegated what authority 
it possessed as owner of said land to the Board of Trustees as pro
vidod in the Trust Fund Agreement . In such case t he contents of said 
Trust Fund A( reement became as much a part of that act passed by the 
General Assembly, (Laws 1937 , p . 514) as if it had been i · corporated 
therein . The state now holds the title to said land subj c. ot onl y 
to the terms of said trust fund agreement . Furthermare , under the 
law and the trust fund agreement the park is operated not for profit 
to any individual shareholder but for the sole benefit o.f t he State of 
Missouri and ita citizens and any profit derived therefrom must be 
used solely for the purpose of maintenance and oeautific~tion of said 
park. The onl y individuals who in any manner will personally benefit 
are the trustees who are entitled only to compensation for acting as 
trustees under the Trust Fund At reement • 

.QQ.NCLU!1ION 

It is , therefore, the opinion of this department that said 
employees working in the "Dr . Edmund A. Babler Memorial Park" do 
not come within t he provisions of the State and Federal Unemploy
ment Compensation Act . Such employment comes within the decisions 
hereinabove quoted , defining employnent by an instrumentality of 
the government . We therefore conclude that it is not necessary 
for said Board of Trustees to take deduo~iona for social security 
for said employees out of the said Trust Fund . 

APPROVEDt 

J . E. TAYLOR 
Attorney General . 

ARH zmw 

Respectfully submitted , 

AUBREY R • IIA, .i•lli ':' , JR . 
Assistant Attorney General 


