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The authority of the county fourt topay 
compensation to agent for selling refunding 
bon~ · 
..;:....;:~;;.:._---------------~----

January 23, 1941 

Honorable G. Logan Marr 
Prosecuting Attorney 
Morgan County 
Versailles, Missouri 

Dear Sir: 

This is in reply to yours of recent date wherein 
you submit the following question: 

"In 1940, the county court entered into 
a contract to re~und some county bonds• 
at a lower rate of interest. Under 
this contract, the jagent for the county 
'tJas to receive ~;15~00 per thousand for 
refunding the old 1''onds for the new 
bonds at the lower rate of interest. 
The old bonds were callable and were 
called Feb 1, 1941~.· The re~unding 
agent wants his serlvice fee for the 
r~funding. I~ the/interest and sink• 
ing fund of this original bond issue 
there is enough surplus to pay this 
service charge. There will be a sur
plus therein for the next year at 
"least on account of the reduction 
in the interf.:St rate as between the 
old bond and the new bonds. 

"Is it permissible to use this sul"
plus in the interest and sinking fund 
to pay this serv!ce charge on this re
funding?" 

Section 2892, as amended by Laws of Missouri, 1931, 
at page 138, in so far as it applies to your inquiry, 
provides as followsz 
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"The various counties in this state 
for themselves as well as 1n behalf 
of any township or parts of toWn• 
ships for which said counties may 
have heretofore issued any bonds 1 
and the several cities, villages, 
incorporated towns. school dis• 
tr1cts and road districts in this 
state, are hereby authorized by . 
their respective county courts and 
the said cities, villages, incor-
porated towns, school districts and 
road distl'iots by 'their proper author ... 
!ties• to i'und or refund any part 
or all of their bonded or judgment 
indebtedness. including bonds, coupons 
or any judgment. wl1ether based on bond
ed or other indebtedness .. , and .for that 
pur. pose zna::r make, issue, neffi)jiate, 
sel.l and ellver renewal, 1 !AS ,2t 
rerun~ bonds, ana w!th tfie·> proceeds 
thereot=pay off, redeem and cancel such 
judgments or old bonds and coupons as 
the s&ne mature or are called for 
redemption, or such renewal« funding 
or refunding 9onds may be tssued and 
delivered in exchange for the judgments, 
bonds or coupons to fund or refund which 
the renewal, funding or refunding bonds 
were issued: Provided. that in no ease 
shall the amount of the debt of any such 
county, township or parts of townships, 
or city, village, incorporated town, 
school district or road diatrict be 
increased or enlarged under the pro
visiona or this chapter, and provided 
also that no renewal, funding or refund
ing bonds issued under this chapter shall 
be payable in mer e than twenty years from 
the date thereof, and that such renewal., 
funding or ref'unding bonds shall be of 
the denomination of not more than one 
thousand dollars (~1il,OOO) nor less than 
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one hundred dollars ((100) each1 and shall 
bear interest at a rate not to· exceed six 
per centwn (6f,) per annum. payable annual
ly or semi-annually, and to this end each 
bond shall have annexed thereto interest 
coupons, and such bonds and coupons shall 
be made payable to bearer: Provided fur
ther* that nothing in sections 2892 to 
2894, inclusive, shal~ be so construed as 
prohibiting any county, city., township, 
school district or road district from 
renewing, f'unding or rei'unding such debt 
without the submission of the question 
to a popular vote: Provided, however, 
that no indebtedness, judgment or claim 
founded on bonds or coupons issued in 
the aid of or in payment for the capital 
stock oi' any railroad company shall be 
funded. nor shall any bonds be issued 
in lieu thereof or in compromise there
for until authorize4 by a majority of 
the qualified· voters of such county, 
city, township or parts of townships 
voting at an election held for that pur
pose pursuant to an order entered of 
record by the·county court of such 
county or council or aldermen 9f such 
city on petition of at least fii'ty of 
the resident taxpayers of such county~ 
city or tovmship., after public notice 
by advertisement in some weelzly news
paper printed and published in such 
county or city, if there be such paper, 
and if not, then in such paper nearest 
to such county or city, setting forth 
the object of the election, for four 
weeks, and in addition posting up ten 
written or printed handbills in public 
places in such county or city, before 
the t~e for such proposition to fund 
its said indebtedness shall be voted 
on, which said notice shaJl contain the 
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object and general nature of the propo
sition to fund said indebtedn~ss. The 
election herein provided for shall be 
held in conformity with the statutes 
of the st·~.te covering state, county or 
municipal elections. And when such 
indebtedness has been once compromised 
and funded, the funding bonds issued 
in lieu thereof may again be refunded 
according to the other provisions of 
this article without such election." 

Your question goes to the authority of the county 
court to pay out of the surplus in the interest and sink
ing fund the service charge for this refunding. 

It will b• noted by the underscored words in said 
Section 2892 tl¥lt the General Assembly authorized the county 
court to negotiate. sell and deliver such bonds as you have 
described in your request. The l.a'Wlll&kers have expressly 
directed county authorities to perform k certain duty. · By 
that direction all acts necessary to carry out this exprea
·sed direction are implied. One of the most reoent announce
ments of this rule by our Supreme Court was in State on Inf. 
McKittrick. Attorney General., v. Wymore, Prosecuting Attorney, 
132 s. w. (2d) 979 at 9~7: 

"'The duties of a public office include 
those lying fairly vdthln its scope, 
those essential to the accomplishment 
·or the main purpose for which the of-
fice was created, and those which• al
though incidental and collateral, 
serve to promote the accomplishrnent 
of the principal purposes.• 46 c. J. 
See. 301. p. 1035. 

"'The rule respecting such powers is, 
that in add.i tion to the powers expressly 
given by statute to an officer or a 
board of office:r's, he or it has, by 
implication, sueh additional powers, as 
are necessary for the due and efficient 



Hon. G. Logan Marr (5) January 231 1941 

exercise of the powers expressly 
grantcd1 or as may be fairly implied 
from the staute granting the express 
powers.' Throop's Public Officers, 
Sec. 5421 p. 515. 

"'Necessary implications and intend
ments from the language employed in 
a statute may be resorted to to as
certain the legislative intent where 
the statute is not explicit, but they 
can never be permitted to contradict 
the expressed intent of the,statute 
or to defeat its purpose. 1'hat which 
is implied in a statute is as much a 
pa~t of it as that which is expressed. 
A statutory grant of a power or right 
carries with it, by implication, every
thing necessary to carry out the power 
or right and make it effectual and com
plete. but powers specifica.ll¥ conferred 
cannot be extended by implication'. 
~~ ~~ 1r ~: -~~.. -~:· ~:.. 1}o .. ~~~ ·~} -~L· -~~· .;z. -!:.. ..~i- .~.. ~~.. 1~ --:~ " 

Said Section 2892, supra. does go into detail as to 
how the county court shall dispose of the refunding bonds, 
but it is a. matter of c~rffi,lon knowledge that such court,not 
being rru~1iliar with the bond markets_ it would necessary 
for them, 1n order to earry out their duties, to neGotiate 
vii th some person or firm who was fa.:miliar with such markets. 

Similar questions have been before our court on 
various occasions, and we respectfully refer to the case 
of Church v. Hadley. 240 Ho. 680, in which brokers were 
allowed a commission for selling the state capitol bonds. 
The court, in effect, held 1n that case the"t the power to 
sell carries with it the usual means to secure such reason
able and proper assistance as may be necessary to bring 
about an advantageous sale of the bonds. At 1. c. 700 in 
the Church case, supr·a., the court quoting from a New York 
case, 156 N. Y. 363, italicized the £ollow1ng words: 

"·l~ ·:r The authority to sell water bonds, 
therefore, carries with it the authority 
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to secure such reasonable and proper 
assistance as may be requisit~ to 
brine about an advantageous sale of 
the bends • ~~,.,·~.~~~*,:H~~!-~~ .. :~-:~--~t--~a-1~ .. * .. ~~-~~·1s-·:t·~:~~~r·:} .. !~·~~ .. " 

Again at 1. c. 704 of the Church case, supra, the 
court finally said: 

"We are therefore of opinion .;; * ·:~ 
* * * * * (4) that the facts of 
this case show a full and adequate 
effort upon the part of the Doard of 
Fund Commissimiers to sell these 
bonds without outside assistance, 
and (5) that under such facts there 
is from the legislative aetas supra, 
a clearly implied power, wnich 
authorizes such board to enter into 
a contract with some financial agent 
to procure for such board a purchaser 
or purchasers who will take such bonds 
at their par value, and in such con
tract to agree to pay and pay such 
agent, out of the proceeds of the sale, 
a reasonable cormnission for the ser
vices renderep..n 

It will be noted from this cDse that the court author
ized the Board of Fund Commissioners to take out of the pro
ceeds of the sale of tl1e bonds a reasonable conunission for 
the services rendered by the bond sales~~. It also found 
by subsection (4) of their findings.that a full and adequate 
effort on the part of the Board of Fund ConiD1issioners had 
been made before they sought the services of an outside 
agency. 

We prcsurae in your case that the county court found 
it was not able to sell these bonds without the aid of the 
outside agency. The case of State ex rel. v. Hackmann, 
275 Mo .. 636• held that the Fund COTI:unissioners. being em
powered to enter into contracts and to refund any part of 
th:. bonded indebtedness of the state, authorized them to 
make eontrs.cta for the sale of these bonds. 
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This department is not passing upon the reasonable--
ness of tho :f'ee.s because that is a :matter for the county 
court and unless it acts arbitrarily or irregularly, then 
under the authorities hereinbefore set out the court rne.y 
pay, such compensntion. 

CONCLUSION 

From the foregoing it is the opinion of this depart
ment that the county eourt, by virtue of its power to sell 
refundit~ bonds; is authorized to employ an agent and pay 
compensation therefor for any person or firm assisting or 
bringing about the sale of such .f\mding. bonds. · 

Heepectfu1ly submitted 

TYRE W. BUHTON 
Assistant Attorney General 

•l 

COVELL R. IffiVii11T 
(Acting) Attorney General 

TWB:DA 


