
COUNTIES: Prohibited from insurance in mutual companies 
INSURANCE: MUTUAL: where assessment liability is unlimited, but may 

insure where liability is fixed and would not 
exceed in any year revenue provided for such year. 
Also applicable to cities and school districts. 
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Dear Sit>: 

We are in receipt of your request for an opinion 
under date of June 3rd, wherein you state as follows: 

"I wish to request your opinion as 
to the legal propriety of a county, 
through its county court, buying in
surance from a mutual company. The 
type of insurance contemplated !s 
fire and tornado. 

"Section 5846, R.S. of Missouri, 
1929, states that any public or pri
vate corporation may hold mutual 
policies. That'section, I believe, 
is derived from Laws of 1919, page 
397, Section 8. 

"Knowing that a county - or its county 
court - is not incorporated, and is 
not considered a 'public corporation', I have 
advised that the statute does not authorize 
such a purchase from such an insurance company. 
Also, I felt that the liability of the county 
to unpredictable assessments, and their con
sequent interest, voting and otherwise, in the 
company, was improper. 
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"rl1his office will appreciate very much 
your opinion upon this matter." 

Although the question is not raised, we·believe 
that we should point out that the court in the case of 
·walker v. Linn County, 72 uo. 650, held that county courts 
have the power to enter into contracts for insurance of 
county buildings against fire or lightning. IJ.'he question 
prGsented, however, is whether the county can insure its 
pro~ rty in a mutual insurance company. 

Section 47, Article IV, of' the lilisaouri Consti-
tution provides in part as follows: 

11 'l1he general assembly shall have 
no power to authorize any county, 
city, town or township, or other 
political corporation or subdivision 
of the State, .;:- i:· {i- to loner its 
credit ·i~ .;; .;:- to any individual, 
association or corporation whatso
ever, Ol" to becolile a s tockho:J,der 
in such corporation, association or 
company -~ .;~ *." 

Section 6, Arti.cle IX of the l/ii saouri Constitution 
is in part as follows: 

11 No county, township, city or other' 
municipality shall hereafter become 
a subscriber to the capital stock 
of any railroad or other corporation 
or a.ss()ciation, or make appropriation 
or donation, or loan its credit to 
or in aid of any such corporation or 
association, or to or in aid of any 
college or institution of learning 
or other institution,. whether created 
for or to be controlled by the state 
or others •'* ~=· * * -e~o " 
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In the case of Lewis v. Independent School 
J;ist., 147 s. w .. (2d) 298, tho question presented the 
court of Civil App3 als of T~xe.s was wheth('tr the Independent 
School Listrict of the City o.f _f.l,ustin could legally purchase 
and hold the policy of fire instU'ance issued to it by the 
Billers :Mutual Fire Iiisurance Company of 'rexas. 

The appellee school district contracted for the 
insurance under the provisions of Article 4860a•8, Vernon's 
Ann. Civ. St., which is word for word identical to Section 
5846, R. s. Mo. 1929, cited in your letter, and now desig
nated Section 5957, IT. s. Mo., 1939.. Suid section is as 
follows: 

".Any public or private corporation, 
board or association in this State or 
elsewhere may make application, enter 
into agree.ments for and hold policies 
in any s-(lch mutual insurance company. 
Any officer, stockholder, t,.rustee, or 
legal representative of any such 
co~poration, board, associat!on or 
estate may be reco;z;nized as acting for 
or on ita behalf' for the purpose of 
such menibership, but shall not be 
personally ·liable upon such contract 
of insurance by reason of acting in 
such r>epresentative capacity. 'l'he 
right of any corporation organized 
under the 1 aws of this State to par
ticipate as a member of any such 
mutual insurance company is hereby 
declared to be incidental to the pur
pose for vhich such corporation is 
organized and as.much granted as tllne 
ric;hts and powers expressly confer:eed." 

Appellant recognized that under the above statute 
the school district had the right to contract with the company 
for the policy, but it was his contention that such statute 
contravened the followlng provisions of the Texas Constitu
tion, which it is to be noted a_resimilar to our Constitutional 
provisions above set out. 
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Vernon's Ann. St., ~-)action 3 of Article 11: 

"No county, city, or other municipal 
corporation shall hereafter become a 
subscriber to the capital of any 
private corporation or association, 
or make any appropriation or donation 
to the same, or in anywise loan its 
credit; ~ut this shall not be con
strued to in any way affect any obli
gation her0tofore undertaken pursuant 
to law." 

Vernon's Arm. iJt., Sac tion 52 of l·.rticle 3: 

11 1'he Legislature shall have no power 
to authorize any county, city, town 
or other political corpora~ion or sub
division of the state to lend its 
credit or to grant public money or thing 
of value in aid of', or to any individual, 
association or corporation whatsoever, 
or to b eeome Et stockholder in such cor
poration, a'ssociation or company." 

1'he by-laws of the iltillers Uutual li'ire Insurance 
Company of 'l'exas issued to appsllea, provitlod that the 
policy was non-assessable and the liability of each policy
hold~r llmi ted to and. determined to be the a.u1ou.nt of de
posit p:r.~emium fixed and specified in the policy .. 

'rhe court, in recognizing that a county is a public 
corporation, said (1. c. 300): 

"*The hiillers r.~utual Fire Insurance 
Company of' Texas ln s been issuing 
fi:t>e· insurance policies to public 
coPpornt1ons (counties, cities, towns, 
inuepenclent and common school districts) 
for more than 20 years.. At all times 
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durlnr; such time the company has 
had outstandin~ fire insurance 
policies held by such corporations. 
It now has such policies held by 
more than 50 of such public corpora
tions, and writes about 50% of all 
mutual fire insurance held by such 
'rexas counties, cities, towns and 
schools.'" 

'fha court in holding that the statute authorizing 
public corporations to contract with mutual insurance com
panies for fire insurance policies was not unconstitutional 
where issued for cash unl0ss prohibited by statute and as 
authorizing such a o.is tric t to b,;corne a "stockholder" in, 
or "subscriber to capital stock" of, a private corporation, 
said (1. c. 300, 301): 

"On the following propositi--ons, 
pertinent to tne facts of this case, 
Article 4860a-8 is not unconstitution
al: 

11 (1) riy purchasing the policy of fire 
insurance ahd by contracting to pay 
the premium in the amount of :0264, the 
School District did not make a loan of 
1 ta credit to the Hillers 1'1utual Fire 
Insurance Company• Unless prohibited 
by statute, mutual insurance companies 
may issue policie_s of fire insurance 
for a cash pr•emium only, wi ~hout con
tin~;ent liability attaching to the 
policyholder... Onion Ins.. Co. v. Hoc;e, 
1858, 21 How~ 35, 62 u. s. 35, 16 L. 
Bd~ 61; McMahon v. Cooney, 1933, 95 
Mont. 138, 25 P. 2d 131; Spruance v. 
F'armers ' & Merchants ' Ins ,. Co. 1 1886, 
9 Colo,. 73, 10 P. 285; Patrons' Mut. 
F'. Ins,. Co. v. Brinker, 1926, 236 Mich. 
367, 210 N. Vi. 329; state v. Manufac
turers' Mut. Pire Ins. Co., 1887 1 91 
Mo,. 311, 3 S. VJ. 383.'' (Italics ours.) ..,_._. __... - ...... - _...... 
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"The School Dis tl"ic t clicl. not become 
a stockholder in the l!iil~crs :fiiutual 
l''ire Insurance Company or a sub
scriber to its capital stock by its 
pui•cha~e of the insurance policy in 
issue, 

'*In 1 ts br~ief appellee has reviewed 
the author~itics from many states, and 
on these authorities the following 
proposition is announced: 'It has 
never been authoritatively held by 
any court that a policy holder in·a 
mutual insurance company is a stock
holder in the company. Although courts 
have occasionally illustrated the 
rights and liabilities of policyholders 
in such mutual ~o:mpanies by comparison 
wl. th. the rights of a tockho].ders in 
other types of corporations, it has 
always ooen clea:c in all these cases 
that the courts were mer~ely drawing 
an analO'&;Y to cover,only the immediate 
point being illuatrft'ted.. The cases 
passing directly o~·this question have 
univel'sally hold that a policyholder 
in a mutual insurance company is not a 
a tocldlolder. ' 

"Section 52 of Article 3 of our State 
Constitution has its co"LUlterpart in the 
constitutions of rnany o'f the states. 
The constitutions of ,thiPty-five states, 
including Texas, definitely prohibit 
the lending of its money or its credit 
by a municipality or other public sub ... 
division to a private corporation; the 
constitutions of these ·states also pro
hibit :mwlicipali ties and other poll tical 
subdivisions fro:m bvcoming stockholders 
in private corporations. Twenty-nine 
of these states have enacten statutes 
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similar t~ Article 4860a--8, expressly 
authorizing the insuring of public 
propePty in mutual insurance companies, 
In no case has any court held its 
statute on this issue unconstitutional. 
'rhese statements a.re made on authority 
of appellees' brief." 

'l1he court also cites the case of Downing v. El"ie 
;:)chool .i..ilstr:i.ct, 297 Pa. 474, 147 A. 239, l. c. 241, in..: 
volvinz constitutional provisions similar to tho consti
tutional provisions of Texas. The Permsylvania Court said: 

"Our constitutional pr•ovision was 
designed to prevent municipal corpo
rations from j oinJ_l1.tZ as stockholders 
in hazarc'~ous business ventures, loan
in0 its credit for such purposes, or 
grantinG gratuities to persons or 
associations where not in pursuit of 
some governmental purpose. rraking 
of insuranca in a mutual company 
with limited liability is not within 
the inhibition, for the district doos 
not become strictly a stockholder, 
nor is it loanins its credit." 

Section 5957, supra, is founc:~ ir::. Article 7, Chapter 
3? of the iievised Statutes of ldL:-souri, 1'039, ru'lcl said article 
also contal. ns Section 5955 which provides in part as follows: 

11 (7) Miscellaneous insurance. .Against 
loss or da{nage by any hazard upon any 
l''isk not provide,, for in this section, 
which is not prohibited by statute or 
at conunon lav; from being the sub j eo t 
of insurance, excepting life insurance 
and fire insurance." 

1 

I 

! 
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Section 5957 consequently does not relate to 
f'ire·insurance. Howevor, the question of' whether a 
county may lecally purchaso insul"'anctl from a mutual 
co:mpany need not rest upon a sp:'7ciflc authorization by 
statute. 

In the case of School :uist. No. 8 v. '11VIin Falls 
Gounty I:lutual Pire Ins. Co., 164 J?ac. 1174, 1 .. c. 1175, the 
Supreme Court of Idaho denied recove:r-y on a policy issued 
by the Iflutual Fire Insurance Gom.pnny to the school district. 
1-'he Gonstltution of Idaho contain:::; substantially the same 
provisions as those of iillssouri. The colu"'t said (1. c. 11'/5}: 

"The sections of the ,,onsti tution 
referred to are self-oporative. 
'I;hey are in tended to pl'uven t any 
county, city, town, or othex· rlw1.1c
ipal corporation from lendinG CI'edi t 
to or becomin~~ interested in any pri
vate enterprise, or from using funcJ.s 
derived by taxation in aid of any 
private enterprise, with thS excep
tions provided for in section 4 of 
article 12. It is true that section 
4 of article 12 does not specifically 
mention school districts, but when 
the/other p~ov:lsions of the Consti
tution are tsk en into consideration, 
as well as the objects sought to be 
attained, it must be held that school 
districts a.re mllilicipal/corporations 
within the meaning of said section 4. 
Maxon v. School List., 5 Wash. 142, 
~1 Pac. 462~ 32 Pac. 110; State v. 
Grime~, 7 Wash. 191, 34 Pac. 833; 
Pioneer Ir·riga tion Dis t. v. alker, 
20 Id~~o, 605, at page 615, 119 Pac. 
304." . 

'rhe court however pointed out that it wo.s not con
sidering those cases where the maxirnum liability of' the 
member wns alvll:T'.JS fixed. 'l'he court said (1. c. 1175): 

---·l 
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"It .may be that the pur:~;os6 of the 
respondent in a tte,npting to become 
a member was s Lnpl-y to purchase in
surmce, and that the actual assess
ments which it wo·ulrJ be called upon 
to pa~ propably would be less in 
runoun t than the fixed premi w:ns re• 
quire~ by regular insurance companies, 
·but such considerations cannot prevail. 
'l'he case of Prench v ~ Mayor of City 
of Millville, 66 N. J. Law, 392, 49 
A tl. 465, , is not in point. '.l.'he law 
incorporating the mutual insurance 
company involved in that case is not 
at hand, out it appears from the opinion 
of the court that, .though the city be
carne a 'member' of a mutual insurance 
company, tn.e company was ~ntirely dif
ferent from the appellant herein :for 
the reason that the maxinrmn liability 
of· the member was always fi.,xed~ and 
therefore the city aid not assume an 
unlimited liability and dicl not become 
an insurer of the other members of the 
corporation." 

Said distinction is also recognized by the Supreme 
Court of' California in the case of r:liller v. Jolu1son, 48 Pac. 
(2d.) .,956,. 1. c. 958, wherein tb.e court said:. 

"Appellant, however, contends that 
section 6.2 of the School 0ode is un
constitutiGnal in purporting to auth
orize a political subdivision to become 
a a toc1dlolder iri an insurance corpora
tion, and to lenu its credit to a corpo
ration, in violation of article 4, sec
tion 31, and article 12, Sec. 13, of 
the lialifornia Constitution. \·,a canr10t 
a::;ree with this vl8W. The mutual fire 
insurance company iasuGs no stock, and 
the position of a member is not analo
gous to that oi' a stockholder in an 

----, 
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ordinary pc·ivate corporation. As 
to the pledging of credit, this pre
cise question has received the atten
tion of a few courts, and an import
ant distinction has been recognized .. 
If the statute or policy subjects 
the political subdivision to a possible 
unlimited aosessment to meet losses, 
it is objectionable under such consti
tutional provisions. School .uist. v. 
rrwin lt"~alls County Mutual Fii'e Ins. Co., 
30 Idaho, 400, 164 P. 1174. But where 
the assessments are limited, as here, 
to some such sum as five tinws the 
original prEbliUi111 there is no pledging 
of credit by the political subdivision. 
It is simply on arrangeanent where there 
is a maximum contingent liability by way 
of premium, but only one-fifth thereof . 
need ord,inarlly be paid, and the balance 
is never collected unless S()me extra ... 
o:edinary losses occur. The lending of 
credit, if' any, is by the insurance com• 
pany to the public body; and neither the 
letter nor the spirit .of the Constitution 
is violated by the transaction. In Down
in&v. Erie' school ~istrict, 297 ·rae. 474, 
147 A. 239, 241, the court distinguished 
the Idaho case of School Dist. v. Twin 
P~ll s County 11utual Fire Ins. Co., supra, 
and said: 'Taking of insurance in a mutual 
company with limited liability is not with
in the inhibition, for the distJ:>ict does 
not become strictly a stockholder, nor is 
it loaning its Cl'edit. It ar;reos to pay a 
fixed sum, and can be called upon for the 
total only in case of some unusual catas
trophe causing great loss. Until this 
continc;ency ar1.ses .1 t is requii'ed. to ad~ 
vance but a small portion of the maximum, 
and is, in eff'ect, loaned C.L'edit as to a 
possible future demand by the company for 
the balance which may beco:w.e payable. t 
Leading text ... writers have reached the 
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aruae conclusion, U)~olding the valid• 
it'Y of such insurance by school districts. 
See 5 McQuillin, ;lunicipal Corporations 
(2d :t~d.) Sec. 2329; 3 .Dillon, J,lunicipal 
Corporations (:.;th Ed.) Sec. 976; 1 Cooley's 
Briefs on Insurance, p. 104." 

Section 12 of Article X of the Conati tution of 1\lis
souri provides in part as follows: 

"No county, city~ town, township; school 
district or other political corporation 
or subdivision of the State shall be 
allowed to become indebted in any 1nanner 
or· for any purpose to an amount exceed
lng'in any year the income and revenue 
provided foi' such year, vl:thout the con
sent of two-thirds of the voters thereof 
voting on such proposition, at an election 
to be held for that purpose .;~ ~:· * ·K· 1:- ~~· " 

From the foregoing we ·are of the opinion that a 
county may purchase insurance from a mutual insurance company 
if said company has a fixed assessment liability and ~uch 
fixed assessment liability would not, so fa1~ as the county is 
concerned, reaul t in it exceeding in any year the revenue 
provided for such year. If, however, a county lays itnelf 
liable to an unlimited and unstated liability, dependent upon. 
the amount of the loss sus tel ned by the company, then the 
county could not legally pul•chaso insurance from a mutual 
insurance company. 

rl1he above conclusion is equall;sr applicable to 
cities, towns, to~nships, school districts or other political 
corporations or subdivisions of the State. 

APPROVJ~Dt 

VAYI.D: C • rrHUHLO 
(Acting) Attorney-General 
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Hespectfully submitted, 

£,JAX VJALSERidAN 
Assistant Attorney-General 


