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~-.~ BONDS: State Board of Fund Commissioners not authorized 
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to invest Public School Fund in United States bonds, 
said authority vested in State Board of Education; 
Fund Commissioners may invest in registered county, 
municipal or school district bonds of state, but not 
in drainage or levee district bonds. 
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y'v ,. 
July ll, 1941 

Honorable Forrest C. Do1mell 
Governor and President of the 

Stnte Board of Fund Connnissioners 
State Capitol Building 
Jefferson City, Missouri 

Deo~ Governor Donnell: 

Fl LED 

2'/ 
, We &re in receipt of your request for an opinion, 

under date of July 2nd, wherein you stute as follows: 

"The Board of F'und Comrnissioners of 
the :_;tate of Uisaouri, pursuant to an 
order of said Board made at a meeting 
held on the 20th day-of June, 1941, 
respectfully requests your official 
opinion on the following queetionsJ .. 
(1) Under the Constitution e.nd Statutes · 
of missouri, hr;s the Board of Fund 
Connnissioners authority to invest the 
funds of the Stnte ~'chool Fund. in 
United States Goverrnnent :;ecurities? 

{2) Under the Constitution and ~:.tatutes 
of rrissourl, has the Board of l~'und 
Cornmissioners Huthority to invest the 

.funds of the Lltate Seminary Fund in 
· United :JtL·tes Government Secur·i ties? 

(3) Under the Constitution and ~tututes 
of :..!issouri, in what type of securities 
can the Board of Fund Commissioners 
·legally invest tho funds of: (a) t>tr:.te 
0chool Fund (b) ~~·tate ~.erninary Fund?fl 
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In reply we are enclosing copy of an opinion rendered 
by this department to the Honorable F'orrest Smith, under 
date of Harch 28, 1936, wherein we held the.t the State 
Bourd of Fund Commissioners was without authority to· 
purchase state bonds for the Public Scheel Fund. The 
writer of said opinion, had the question been presented, 
would hHve concluded that said Board w,.s also without 
authority topurchase United States bonds for the Public 
School Fund. 

Said opinion cites Section 9 of Article XI of the 
Missouri Constitution as follcwrs: 

rtNo part of the public school f'und of 
the State shall ever. be invested in 
the stock or bonds or other obligations 
of any othe1~ ~·}tate, or of any county, 
city, town or corporution; and the 
proceeds of the sales of any lands or 
other property wllich now belong or may 
hereafter belong to said school rund 
shall be invested in the bonds of the 
~:.tate o:f r.Jissouri, or of' the United 
r;t at~e s." 

The above section was derived 'f'rom a portion of 
Section 6 of Article IX·of the Constitution of 1865, which 
provided that the School Fund could be invested in United 
States bonds only, but under the present section, the 
Public School F1und can be invested in either bonds of 
the !:\tate of Missouri or of the United 3ts.tes. 

The enclosed opinion also refers to ;c:'.ection 6 1 Article 
XI of the Missouri Constitution, which details how the 
"Public School Fund", mentioned in ~)action 9., Article XI, 
supra, is derived. 

·• l :· 

"The proceeds of all lands that have 
been or hereaft.er may be granted by 
the United ~:ltates tq this State, and 
not otherwise appropriated by this 
:.,tate or the United states; also, all 
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moneys, stocks, bonds, lands and other 
property now belonging to any State 
fund. for purposes of education; s.lso, 
the net proceeds of all sales of lands 
and other property and effects that 
may accrue to the State by esCheat, 
fr·om unclaimed dividends and distribu-· 
ti~e shares of the estates of deceased 
persons; also, any proceeds of the sales 
of tho public lands which mas· have been 
or hereafter may be paid over to this 
State (if Congress will consent to such 
appropriation); also, all other grants, 
gifts or devises that have been, or 
hereafter may be, raade to this ~~·tate, 
and not otherwise appropriated by the 
C:tate or the terms of the grant, gift 
or devise, shall be paid into the State 
treasury, and securely invested and 
sacredly preserved as a public school 
fund; it- * * " 

Thus, as pointed out in said opinion, "the moneys 
which are a part of the public school fund set up and 
described ln Section 6 of Article XI mny only be invested 
in bonds of the Gtate of' ~tiasouri or of the United ~:>ta tea~" 

Section 10871, R. •[;. Mo. 1939, is substantially a 
reenactment of ~·.ection 6 of Article ·xr of' the Constitution 
oi' raasouri except that it provides that the Public School 
Fund is to be invested under the direction of the State 
Board of ~t.:;duc&tion, and provides that same may be in 
"stf.ite certificates of indebtedness" in addition to the 
bonds of the United Stv.tes nnd bonds of the State of 
Missouri. 

There is no mention of investment in ttatate certificates 
of indebtedness" in bection 6 of' Article XI, supra. We find 
sa.me referred to in Se-ction 8044 1 R. s .. Mo. 1889, but not in 
the revision of the Revised ~~·tt tutes of His sour!, 1879, 
Section 7095. The duty to invest the rublic School Fund 
was first imposed upon the State Board of Education by the 
Legislature in 1870 (Laws of 1:11ssouri, 1870, Section 74, . 
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page 154), and srune was to be only in bonds of the United 
States in conformo.noe with Section 6, I~rticle IX of the 
Constitution of 1865. In 1874 (Laws of li!issouri, 1874, 
Section 82, page 166) this was broadened to include bonds 
of the State of Wissouri. 

Section 10874, R. s. l~Io. 1939, is more specific ln 
its terms with respect to the investment of the money 
belonging to the eapi tal of the Public School F'u.nd and 
provides in part that: 

"~'vhtmever there shall be in the treasury 
or elsewhere, subject to the order of 
the tr-easurer, any money belonging to 
the capital of the public school funds, 
the state auditor shall make reports 
thereof to the ste.te board of education, 
who·shall direct the investment of the 
same in bonds of the United States, 
bonds of the state of JUssouri, or stnte 
certificates of indebtedness. * * * u 

This section also goes back to the year 1870 (taws 
of ~~11ssouri,_ 1870;. Section 77-, page 155) requirinr; the 
State .Auditor to make rel10rts to the St~::tte Bonrd of Educa.i. 
tion of moneys belonging-to the capital of the Public School 
li'undt and directing the Board to invest sa.."!'le in United 
~;tates bonds • This was' broadened in 1874 (Laws of Missouri, 
1874; ::~action 84, page 166) to include bonds of the ;)tate 
of Nissouri; and again the first mention of stnte certificates 
of indebtedness is found in Section 8047, R~o s. Mo• 1889-. 

It seems perfectly clear; by these foregoing sections; 
that since the year 1870 the State Board of Education has 
had autr1ority to invest the 1-"ublic Scp.ool Fund in Unit-ed 
States bonds" 

· As we previously pointed out; there had been no 
constitutional authority for the investment of at ate certifi..o 
cates of indebtedness• However• at the general election · 
held November 4, 1902, the .following constitutional provision 
was adopted (Section 26; Article x. Missouri Constitution): 

"All certificates of indebtedness of 
the StEte to the 'public school fund' 
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and to the 'seminary fund' are hereby 
confirmed as sacred obligations of the 
:::;tate to sa.id funds, and they shall be 
renewed as they mature for such period 
of time and at such rate of interest as 
may be provided for by law. The General 
Assembly shall have the power to provide 
by law for the issuing certificates to 
the public school fund and seminary .fund 
as the !1loney belonging to said funds 
accumulates in the ~\tate treasury: f!.2.
vidod, that after the outstanding bonded 
indebtedness has been extinguished,· all 
money accumulating i.n the ~::tate treasury 
for above named purposes shall be invested 
in registered county. municipal or school 
district bonds'of this State of not less 
than par value. Vihenever the State bonded 
debt is extinguished or a sum sufficient 
therefor has been received, there shall 
be levied and collected, in lieu of the 
ten cents on the one hundred dollars 
valuation now provided for bJI the statutes, 
an annual tax not to exceed three cents 
on the one hundred dollars valuation, to 
pay the accruing interest on all the cer~ 
tificatea of indebtedness, the proceeds 
of which tax shall be paid into the State 
treasury and'appropria.ted and paid out 
for the specific purposes herein mentioned~" 

Vmether the above constitutional provision was enacted 
among other things to gi v.e some validity to stD.te certifi
cates of indebtedness, we can only surmise.~ In our previous 
opinion it was pointed out that nAt the time of that 
election the ·,Jonded indebtedness of the ::..itnte of Ni.issour1 
was prs.ctically·extlngulshed, and, theref'ore; the provi..;, 
sions of Section 9 of Article XI of the Constitution 
would prevent the investment of the public school fund 
and the serainary fund in anything other than bonds of 
the United States~" Investments being thus limited~ it 
was unioubtedly the intent 'or the voters to broaden smae 
to include investment in registered county; municipal 
or school district bonds of the state• 



Eon. Forrest c. Donnell -6- July 11, 1941 

Pursuent to Section 26 of Article X, supra, the 
LeeislHti..lre ln 1909 (Laws pf 1.:1ssouri, 1909, Section 
57, page 896) enacted ~~~ect1on 10883, R. ~:; .• Mo. 1939 
(formerly Section 9724, n.. 0. I~Io. 1929) authorizing 
the [:'tate Bom--d of Fund Commissioners to invest the 
money in the Public School Fund and in the ~3eminary 
Fund in registered county, municipal arid school district 
bonds of this state. The section provldes as follows: 

"The state board of fund commissioners 
shall invest all money belonging to 
the 'public school fund' and to the 
'seminary fund' that hns accumulated 
or may hereafter accUt-nula te in the 
state treasury, in registered county, 
municipal or school district bonds of 
this state, or in their discretion in 
the approved registered bonds of any 
drainage or levee district in this 
state, at not less than par value, and 
shall at all times keep said fund so 
invested as far as possible." Whenever 
said board shall contract with the 
holder of any sueh bonds for the purchase 
thereof, the bonds shall be delivered 
to the state treamJrer and a certificate 
of that fa9t,filed with. said board, and 
thereupon a requisition shall be made 
by the board of fund commissioners upon 
the state auditor f'or a warrant upon 
the state treasurer, payable out of 

· the fund for which the investment is 
to be made, in favor of the holder of 
such bonds, for the purchase price 
agreed upon between him and said board. 
The board of·fund connnissioners shall 
enter in full upon its records a de~ 
scription of all bonds purchased by 
it, the particular fund out ,,Qf which 
the bonds were purchased, ·th:e person 
from whom the said bonds were bought• 
the price paid therefor and the date of 
the transaction, and shall also require 
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the state treasurer to give a receipt 
for said bonds, which shall be filed 
with the state auditor.u 

The present section differs from the original enact
ment in that it contains a provision for the purchase of 
registered bonds of any urainage or levee district in 
this state. This amendment was made by the Legislature 
in 1911 (Laws of Missouri, 1911, page 415). 

The same Legislature that in 1909 enacted Section 
10883, supra, authorizing the sta.te Board of Fund Commis
sioners to invest the school funds in registered county, 
municipal and school district bonds of this state, also 
reenacted i=1ection 10874 (Laws of i¥Iisaour1, 1909, Section 
76, page 801) placing the.investment of the bonds of the 
Ste.te of Missouri, the bonds of the United i~tates and 
state certificates of indebtedness in the State Board of 
Education. This is a clear indication of the Legislature's 
intent , to retain in the t:.:tate Board of Education the invest
ment of school funds in bonds of tho United States, bonds 
of the State of Missouri, and state certificates of indebted-
ness. 

.. 

Section 10884, R. s .. !;Io. 1939, provides as f'ollows: 

''The treasurer shall be the custodian 
of the certificates of indebtedne.s·s of 
the sts.te to the 'public school fund' 
and of the certificates of ·indebtedness 
of the state to the 'seminary fund,' 
and of all renewals thereof, and of 
all registered county, muncipal or 
school district bonds of' this state in 
which the 'public school fund' or the 
'seminary fund' shall ba invested, and 
also of all money belonging to either 
of said funds, and no money shall be puid 
out of said funds by the state treasurer 
except upon warrants drawn by the stvte 
auditor, in accordance with requisitions 
made by the board of fund commissioners, as 
hereinbefore provided." 
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'rhe above section, at first blush, seems to indicate 
that no moneys may be paid out of sny of the school 
funds without requisitions made by the Eoard of l?und 
Commissioners. However, the words "hereinbefore provided" 
clearly refer· to school funds authorized by Section 10883, 
supra, to be invested by the ~itate Board of Fund Commissioners 
in "registered county, municipal or school district bonds 
of this state .. " 

It is true that Section 13081, R .. s. i'ilo~ 1939 (formerly 
Section 11464, H. s. Mo. 1929) would permit the Governor, 
Tre.asurer and Auditor to invest the Public [)chool Fund . 
and the Semine.ry Fund in bonds issued pursuant to authority 
of the first three subsections of Section 44 of .Article 
IV of the Constitution. However* said investment would 
not be by the State Board of Fund Commissioners since said 
section does not name all the members of said Board, and 
it furthermore would be authority only as to certain 
specific stP.te bonds. 

We find no authority given the ~>tb.te Board of Fund 
Commissioners to invest the :::~tv. te School Fund or the Seminary 
Pund in United ;:.;tates Go-vern.lllent secUI'i ties • . 

The above constitutional and statutory provisions may 
appear to be in conflict, but a thorough and careful considera
tion of sallle will reveal that same are in perfect harmony. 

There is a well known rule of statutory construction 
that where different sections of the law deal with features 
of the same general subject matter, they must be construed 
together and harmonized, if possible. Johnson v. Kruckemeyer, 
224 I~o. f'l.pp. 351, 29 s .. VJ .. (2d) 730. 

The sections hereinabove dealt with are readily har
monized.. The State Board of J.:;ducnt1on has the authority 
to invest the Public School Fund in state certificates of 
indebtedness, btate of :Missouri bonds and bonds of the 
United ~itl>ltos. The 0tate Board of Fund Commissioners has 
the authority to invest the Public School Punds in registered 
county, municipal or• school district bonds of this state. 

It has been suggested to us orally that ·the State 
Board of Fund Commissioners has in the pas.t purchased 
bonds of the United ntates, and that great weight should 
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be given the construction of a statute by those charged 
with the duty of enforcing it. 0aid rule is well recog
nized in the case of ;.:;tate ex rel. Hanlon v. City of 
1\1aplewood, 231 Mo. App .• 739, 99 s. VJ. {?d) 159.. Our 
Supreme Court has declared, however, that same is not 
the rule where the executive construction is plainly 
wrong. VJilliams v. 'Williams, 325 Mo. 963, 30 s. w. (2d) 
69, 

1Ne ~n~e oi' the view thnt the construction placed upon 
Section 10883, supra, by prior members of the State Board 
of Fund Commissioners, as giving them authority to purchase 
United 0totes Government bonds, was plainly wrong, and, 
for that reason, we cannot give any great vreight to such 
executive construction. We surmise again that if the 
Board of Fund Commissioners did purchase United States 
Liberty Bonds in 1918, it was laudable as a gesture of 
patriotism, but unauthorized under our law. 

Our previous op~nion did not pass on the constitutionality 
of th£i.t portion of Section 10883, R. s. I.1o. 1939, which 
permits the ~~tate Board of Pund Commissioners to invest 
money belonging to the Public School Fdnd and the Seminary 
Fund "in the approved registered bonds of any drainage or 
levee district in this state." Since the question is raised, 
however, as to what type of securities may be purchased 
by the Board of l•'und Connniss1oners out of the Public School 
Fund under our Constitl.ltion and stotutes,.it is necessary 
that we consider the constitutionality of the portion of 
said statute hereinabove quoted. 

Harris on Municipal Bon~ defines the term "municipal 
bonds" thus: 

"By the term 'municipal bonds' is 
meant evidences of indebtedness, 
issued by cities,. incorporated towns, 
counties, tovmships, school districts. 
and other public corporate bodies; 
negotiable in form; payable at a _ 
designated future time, bearing in• 
tel"est paynble annually or semi-annually, 
and usually having coupons attached 
evldencine the several installments 
of interest." 
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Said definition is adopted by the Court in the case 
of Niuskingum. County Commissioners v. State, 85 N. E. (Ohio) 
562, 1. c. 566 1 and a similar definition is to be found 
in the case of City of Stanford v. '.J.lown of Stanford, 141 
Atl. (Conn.) 891, 1. c. 896. It is to be noticed, however, 
ths.t the question of whether ''municipal bonds" included 
drainage and levee district bonds was not a matter of issue 
in the above case. 

Drainage and levee districts being public corporate 
bodies (Deekroeger v. Jones, 151 .s. \\1• (2d) (r~'!o.) 691, 1. c. 
693), it would appeB.r that bonds issued by said districts 
would be muncipal bonds. 

Lvidently the J_,egislature in 1911 did not consider 
the term "municipal" as including draJnage and levee dis
tricts. Otherwise 1 obviously there l'JOc.ld have been no 
need for amending the section. 

While, for some purposes, the issuance of bonds by 
drainage and levee districts might be considered as municipal 
bonds, we do not believe that the word .. "municipal," as used 
in the Constitution, was intended to be us-ed in its broader 
significance, If aame be true, it would have been unneees ... 
sary to distinctly specify "co'Ullty" and "school- district" 
since, under the above definitions, these terms also come 
within the meaning of' '"municipal." 

By specifically enumerating in the Constitution the 
type of bonds that money could be invested in, it is obvious 
that other tJ~es of bonds were intended to be excluded. 
This conclusion is sustained by the well known rule of 
sts.tutory construction ttexpressio unis est exc1usio alteriua," 
which means that the expression of one thing is the exclusion 
of another. (State ex rel. Kansas City Power and Light 
Company v. Smith,. 342 fi1o~ 75, 111 s. W. (2d) 513) Although 
thi~ ~s a statutory rule, it is equally applicable to 
construction of provisions in a Constitution since the 
established rules of construction applicable to statutes 
apply also to the construction of Constitutions. (State 
ex rel. Buchanan County v. Imel, 242 Mo. 293, 146 s. w. 
783.) 
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The legislative amendment authorizing the investment 
o:f public school moneys in drainaGe and levee district 
bonds is clearly beyond the scope of the constitutional 
authorization and, consequently, inval,id. 

In the case of Sts.te v, Smi th.t 81 S. W~ ( 2d) 613. 
1. c, 614, the Supreme Court of illissour1 said: 

11 It is elementary that the statute 
· could not authorize an expend! ture 
out of the proceeds of the bond issue 
not sanctioned by the constitutional 
amendment itself. In other words, 
the purposes for which the ststute 
directs expenditures can be no broader 
than the restrictions placed thereon 
by the constitutional runenq._rnent." 

Having determined the investmenis that may be made 
by the respective boards, the questi~YJ. arises as to 
which board is to have priority in iz;_vesting the school 
funds of the state. 1 

f ' . [ 

Again, we refer to Section 26 of Article X, which 
provides in part as follows: 

'' * {} * 12rovided, that after the out
standing bonded indebtedness has been 
extinguished, all money accumulating 
in the state treasury for ab,ove named 
purposes shall be 1l'J.Vested in registered 
county~ municipal o:r school district 
bonds of this state of not less than 
par value •" · 

Here we have a specific limitation as to when the 
school funds may be invested by the State Board of F'und 
Commissioners, viz ... "after the outstanding bonded in-
debtedness has been extinguished~" Thus. we find not 
onl'y a limitation as to the kind of bonds the ~1tate 
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Board of Fund Connnisaioners may invest the school funds 
in* but also a lVllitation that before the funds may be 
invested by the Commissioners, the bonded indebtedness 
or the stnte must first have been shown to be extinguished. 
The ~)tete Boecrd or l!:ducection clearly h~s the preference 
as lonL'; R.s there is an outstanding; bonded indebtedness. 

COJ:lCLUt\ION 

It is there~ore the opinion of this department thQt 
under the Constitution u.nd statutes of this state, the 
authority to invest the money in the State School Fund 
and State Seminary lt1und in United ~:.>ts.tes Government 
securities is in the State Board of Jl:ducation and not 
in the r>ta.te Board of Fund Commissioners. 

It is our further opinion that when the bonded in
debtedness of the state has been; extineuished, the r~tnte 
Board of Fund Contm.issionurs can legally invest the moneys 
designated in Section 26, Article X, of the r.lissouri 
Constitution in registered county, municipal or school 
district bonds of this state,. 'I'he us~ of said moneys, 
however, for investment in approved registered bonds of 
any dre.inage or levee district in this stHte is prohibited. 

APPROV.8Dz 

VAN .G C • 'l1HURLO 
(Acting) Attorney General 

MW:VC 

Hespectfully submitted, 

~iiAX hA;-:,SERMAN 
Assistant Attorney General 

B. RICHARDS CREECH 
Assistant Attorney General 


