
TAY-:ATIOI'T: l?ropert,- person in military service not exempt. 
Effect and application Soldiers and Sailors Re
lief Act on proceeding to enforce collection. 

December 18, 1941 

Honorable Phil u. Gook 
Prosecuting Attorney 
Lafayette· county 
Le.xinr:ton, Missouri 

Dear Sir: 

l'his will acknowledge receipt of your letter of 
Decembel .. 101- 1941, r1hich ~s as follows c 

"Is a person in the armed forces of 
the United Stutes, either ~'\rmy, Havy, 
o1• -Marine Corps 1 who mma either reul 
estate or personal property exempt 
from t axation under Section .1..0937 1 
H.evisod Statutes of Missouri, 1939? 

"It they nro exempt from taxation, 
after taxes have become delinquent, 
are the taxes automatically cancelled 
on said delinquent taxes if the person 
becomes a member of the armed forces 
of the United States? 

·"In other words, does belonging to 
.the armed forces of tho United States 
rel'.eve a person from payi11.r, current 
reml or personal taxes, o.nd also does 
it relieve a person from paying any 
delinquent taxes that h0 :may owe at the 
time of his enterinc the armed forces 
of the Unitod States?" 

In answer to tho first question, we enclose co,;ico 
of three opinions heretofore rendered to Hon."' John P. Shreves, 
dated May 18' 1934; Honorable r11111am H. Sapp, dnted 
September 171 1936 and Honorable Andy WilcoJ:C., dated JanuuPy 41 
1937, in which we held that the property, real or personal, 
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of a person in the armed forces of the United States was 
not exem-pt from taxation, if' otherwise taxable under tl1e 
laws of this st.::d:;e. 

The answer to the balance of your opHlJ.On request lies 
in the terms of the So~diers' and Sellars•. Civil Relief Act 
of 1940" 50 USCA (App.) SOl, et seq., June 1941 quarterly 
supplement_. 

' Section 510 of said Act states the general purpose 
thereof, and is as followaz 

•trn order to provide for, atl'•engthen, 
and expedite tho national dei'ense under 
the emerGent conditions which are threat
ening the peace and security of the United 
States and to enable the United States 
the more succ~ssfully to f'u.lfill the re
quix>ements of the national defense, pro
vision is hereby made to suspend enforce ... 
ment of civil l:labili ties, in certain 
cases, m.f persons in the military service 
of the United States in order to enable 
such persons to devote their entire energy 
to-the de.fense needs of the Nation, and to 
this end the following provisions are 
made for the tmnporary suspension of 
legal proceedine;s and transactions which 
.may pr-ejudice the civil rie.,hts of persons 
in such service during the pel:,iod herein 
specif'ied over which this Act remains in 
force." 

Section 511 defines the various terms used, and is 
as follows: 

" ( 1) The term tpersons in military ser• _ 
vleet and the term tpersons in the military 
service of the United States',.as used in 
this Act_, .shall include the followine per
sons and no others: All members of the 
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Army of the United Sto.tea, the United 
States Navy, the Uarine Co~ps, the Coast 
Guard,. and all officers of the Public 
Health Service detailed by proper au
thority for-duty either with the Army 
or the Havy. 'lbe term •military service•, 
as used in th.ls Act, shall signi,:t;'T Federal 
service on active duty with ru1y branch 
of service heretofore referred to or 
mentioned as well as training or education 
under the supervision of the United States 
preliminary to induction into tho.military 
service. The terms •active service• or •active duty• 
shall include the period during which a per-
son in military service is absent from duty 
on account of sickness, wounds, leave, or 
other lawful cause,. 

11 (2) The term 'period o.f military service', 
as used in this Act, shall include the 
time bBtwoen the followinc; da.,tes: For 
persons in active service at the do.te of 
the approval of this Act it shall begin 
vilth .the date of approval of this Act; 
for persons enterinG active service after 
the date .of this Act. with the date of en
tering active· service. It shall terminate 
with the date of discharge from active 
service or death while in active service, 
but in no case later than the date t'Ji1.en this 

.Act ceases to be in force. 

"(3) The term 'person•, when used in this 
Act with reference to the holder of any 
right alleged to exist against a person in 
milltury service or against a person secondarily 
l:table under such right, shall_ include individ
uals, partnerships, corporations, and any 
other forms of business association. 

·u(4) The term 'court•, a.s used in this Act, 
shall include any court of competent juris
diction of the United States or of any 
Sto.te, whether or not a court of record~.n 
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Section 520 pr•ovides: 

urr any action or proceedinc; commenced 
in any coUl•t • if there shall be a de ... 
fault of any appearance by the defendant, 
the plaintiff, before entering judgment 
shall file in the court an affidavit setting 
forth .facts showinC; that the defendant is not 
in military service, If unable to rile such 
affidavit plaintiff.· shall in lleu thereof 
file an aff'idavit setting forth either 
that the derend.ant is in the rilili tary ser
vice 01~ that plaintiff is not ab::.e to 
determine whether or not defendant is in 
such service. If an affidavit is not 
filed showing that the defendant is not · 
in the mill tary service, no judu'""ll1ent shall 
be ente~ed without first securinG an order 
of court directing such entry, ~d no such 
order shall be made if the defendant is in 
such service until aftei• the c ou:r:.'t shall 
have appointed an attorney to represent 
defendant and protect his interest, and the 
court shall on application make such appoint
ment. Unless 'it appears that the defendant 
is not in such service ·the court may re• 
quire., as a condition before judgment is 
entered* that the plaintiff file a bond 
approved by the c·ourt conditioned to in
demniSy the def~mdant, if ·in mlli tary ser
vice •. 'against any loss or dama.r;e that he 
may suffer by reason of_any judgment should 
tho judr.;:ment be thereafter set aside in 
whole or in part. And the court may make 
such other and further order or enter such 
judgment as in its opinion may be necessary 
to protect the rights of the defendan-t under 
this Act .• 

"Any person who shall make or use an a.f.fidavit 
required under this section, knovling 1 t to 
be false. shall be euilty of a misdemeanor 
and shall be punishable by imprisonment not 
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to exceed one year or by fine not to 
exceed .)1,000, or both. 

"In any action or proceeding· in which 
a person in military servtce is a 
party if' such party does not personally 
appear therein or is not represented by 
an authorized attorney, the court may 
appoint an attorney to represent h~m; 
and in such ease a like bond may be re
quired and an order made to protect the 
rights of' such person. But no attorney 
appointed under this Act to protect a 
person in mill tary .service shall have 
power to waive any rir;ht of the person 
for who111 he is appointed or bind him by 
his acts. · · 

"If' any judgment shall be rendered in 
any action or proceeding governed by 
this section against any perapn in mili
tary service during the period of such 
service or w·i thin thirty days thereafter, 
and it appears that such person was pre
judiced by reason of' his mill tary service 
in malting his defense thereto, such judg
ment may• upon application, made by- such 
person or his legal representative, not 
later than ninety days after the termina
tion of such service, be opened by the 

.court rendering the same and such defendant 
or his leeal representative let in to de
fendJ provided it is made to· appear that 
the defendant has a meritorious or legal 
defense to the action or some part thereof'. 
Vacatinc;, setting aside~ or reversine; any 
judgment because of any of the provisions 
of this Act shall not impair any right or 
title acquired by any bona fide purchaser 
for value under such judgment." 

Section 521, provides: 

"At any stac.;e thei'eof'any action or proceeding 
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in any court ln which a person in 
military service is involved, either 
as plaintirr or defendant, durine 
the period of"such service or within 
sixty days thereafter may,. in the dis
cretion of' the court in which it is · 
pending, on its oWn. motion. and shall, 
on application to it by such person or 
some person on his behal.f, be stayed"as 
provided in this Act; unless, in the 
opinion of tile cqurt, the ability o£ 
plalntif'f' to prosecute the action or 
the defendant to conduct his de.fense is 
not material~y a£f'ected by reason o:f his 
mill tury a ervi ce •" 

Section 523 provides: 

"In any action or- proceeding eonmJ.enced 
"in any court aga~nst a person in military 
service, before or dtWing the period of 
such service, or within ~ixty days thePe• 
after, the c~urt may, in its discretion; 
on its ovm motion, or on application to 
it by such person or some person on his 
behalf shall, unless in the oplni,on of the 
court the ability of the defendant to com
ply with the judgment or order entered or 
sought is not materially af'fected by reason 
of his military service•• 

"(a) Stay the 'execution·of any judgment 
or order entered ar;alnst.such person, as 
provided in this Act; ~~ i:- * * -::- -~~ * -::- -.'(· .• " 

Section 560 provides: 

'' (l) The provisions of this section shaJ.l 
apply when any taxes or assessments, wh.ether 
general or special, £allinr; ~ durl.ns the, 
.eeriod of'_milita.rl service in respect cbr 
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real prolerty ovmed and oc.~up~ed 
1'0"r"""dwel lng. a.gr~cultural, or busi .. 
ness purposes by a person in military 
service or his clepcndents at the connnence
ment of his period of military service 
and still .. so occupied b 1lr his dependents 
or employees are not pa d. 

"~Jhen nny person· in military service. or 
any person in his behalf, shflll file 
vlith the collector of taxes, or other 
officer whose duty it is to enforce 
the collection of taxes or assessments 
an e.ff'ldavit showing (a) that a tax or 
assessment hue been assessed upon prop
erty vhich is .the subject of' t~lis- section, 
(b) th.cct such tax or assessment is un
paid, and (c) that by reason of such 
military service the ability of such 
person to pay such tax or ass"essment 
is materially affected. no sale of such 
property shall be made to enforce the 
collection of such tax or assessment, 
or any proceeding or action for such 
purpose co1mnepced, except upon leave of 
cou~t granted upon an application made 
therefor by such collector or other 
officer.- ~~e court thereupon·may stay 

_such proceedinGS or such sale, as pro
vided in this Act, f'or a period extend
inc; not more than six months af'ter the 
termlnatlon of tho period of military 
service of such person. · 

"V1l1.en by law such property mny be sold 
or f'orfoited to enforce the collection 
or such tax or assessment, such person 
in utili tary service shall have the rieht 
to redeem or co.mmence an action to redeem 
such p:r.>operty, at any tirae not later than 
six months after the. termination of such 
service, but in no ease later than six 
months nftor tho elate when this Ac"b ceases 
to be in force; but this shali not he taken 
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to shorten any period, now or here
after provided by the laws of any 
State or Territory for such redemp
tion. 

"VJhenever any tax or· assessment shall 
not be paid ¥flLen due, such tax or 
assessment due and unpaid shall bear 
interest until paid at the rate of 6 
per centum por annum, and no other 
penalty or interest shall be.incurred 
by reason of such nonpayment. Any 
lien for such unpaid taxes or assess
ment shall also include such interest 
thereon." · 

Under Sections 520 and 521; no action in any court 
to enforce payment of personal property taxes could be pro• 
secuted to a final conclusion, absent compliance with the 
requirements laid dovm. In any such aotion1 if' the required 
affidavit could not be filed, then n0 iudr:rment could be 
entered unless bond was g1 ven. Even. then. such judgment 
would be subJect to beln[) set aside, vacated or reversed 
upon application of the person in nulitary service after 
termins.tion 'Of said service, if it appears he has a ler;al 
defense. ' · · · 

While~/ Sections 520 and 521 would apply to suits ln 
court (Se;etion 11112,, R. s. ITo. 1939) to enforce payment 
of perso,nal property taxes,. nothine in the act a.ppoaro to 
suspend/or bar tbe power to enforce pa:;r:ment by use of a 
distre~s warrant (Sections 11086 and 11087, H .. s. I.1o. 1939),. 
Ho\'JeV~, such sur:unary method has r,enerally fallen lnto dis• 
use ~ this stute, and resort to it would certainly be 
cont.t'ary to the general spirit of the Helief Act as expressed 
in $ection 510. We do not think any collector will or 
shq~ld resort to the same, especially since the taxing units 
ar~ protected by the Relief Act. The Collector could file 
auf t for personal property taxes, let it be shovm that the 
detendant was in military service; have jud~~1ent entered 
aupject to the terms of Section 520, and let the execution 
bef;stayed under Section 523,.. The Collector might also file 
s~t and let the action be stayed under Section 521. Either 
o.fj these methods, while preventing the taxinc 1.mits from 
m~ng immediate collection, would insure that such taxes 
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would be collecteii (if the de.fendant or his prooperty were 
good therei'or) when the period of milit~y service ends. 

Also, Section 525 provides: 

"The period of' military service shall 
not be included in computine any period 
now 01~ hereafter to be lirni ted by any 
law :for the bringing of any action by 
or against any person in military service 
or by or against his heirs, executors, 
administrators, or assiens, whether such 
cause of action shall have accrued prior 
to or dUJ:ting the period of' such service." 

Under this provision the Collector could refrain 
!'rom filing any tLd. t, until the person l.+able. is released 
from nd~itary service, and not endanger any right of the 
taxing unit ~om the standpoint o:f lim:t'tations running 
on the claim. 

The first method, liowever, seems the more preferable-, 
since lt would clearly enable· the Collector to account .for 
these taxes in the delinquent ~1st and in his annual settle-
ment.. · 

Section 560 deals completely with real estate taxes, 
and only .w1 th those that fall due during the perlod of 
military service. Therefore,. any tax that !'ell due befo1'e 
the owner of the real estate entered military servic-e may 
p'rqperly be collected, or collection enforced by the summary 
method provided by the "Jones-lhlnger Act." (This would not 
be so in those parts o:f the state where real estate taxes 
are enforced by suit, since Sections 520 and 521 would 
eo vern). 

Howe vert, 1 t appeai'S :from Section 560 that upon the 
filing with the Collector of an affidavit setting .forth cer
tain facts, he cannot sell real property for taxes f'alling 
due during the period o:f military service of the owner. This 
seems to place the burden upon the property owner, who is in 
military service. to take an af.firmative step to stope the 
sale of his land :for taxes. Absent such a:f:firmative action 
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on his part,. the1•e does not appear to be any bar interposed 
by said section, and even then, by leave of a court upon 
the col~ector' s application, the property may be sold,. The 
person in·military service.- in either event, is protected 
because he is given the right to redeem ti2e property at any 
time within six months after his service in the a.rmed·forees 
is t-erminated. The ta.r.inc; units are protected, since., during 
the period when the right to enforce :tt;s tax lien is sus
pended, the tax bill bea.r.s interest at si.x per cent per 
annum until paid., and in the event not paid, the property 
could then be sold, and llmi tat ion would be no bar. 

APPHOVED: 

VANE c. 'finvHLO 
(Acting) Attorney General 

LLB/rv 

Enos. 

Respectfully submitted, 

LAvn=mNCE ~. DRADLEY 
Assistant Attorney General 


