
TAXATION: 
SA!AES TAX: 

Regulation of State Auditor imposing a use tax on 
property bought outside the State of Missouri and 
on property bought in Missouri by non-resident, 
where property is not consumed in Missouri but is 
bought with intention of transporting to another 
state for use is invalid. 

February 8, 1941 

Mr-. George A. Gatta 
Executive Manager 
Kansas City Chamber of Commerce 

Mr. :J.lhomas N. Dysart 
President 
St. Louis Chamber ot Commerce 

Gentlemen: 

Your inquiry of January 2, 1941, is acknowledged, 
wherein you state: ~ 

uThe Kansas Ci:by and St. Louis 
Chambers of Commerce have had 
hundreds of calls from members 
relativtt to· the rule of the. State 
Auditor, administering official 
of the two per cent Missouri Sales 
Tax, broadening the taxable baee 
of interstate transactions under 
that law. The rule, which the 
State Audito;r says is. based upon 
a deci_sion of the Supreme Court 
G.'£ the United States in the case 
of McGoldrick against the Berwind
White Coal Mining Company, in sub
stance levies a use tax upon 
Missouri business complementary 
to the sales tax. 
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urn view of the i'aot that the 
Missouri Legislature in 193.9 con
sidered and refused to pass a use 
tax law, ~n addition to considering 
and passing a sales tax act, the 
rule oi' the State Aud1 tor applying 
a use tax by regulation creates a 
question which can be settled only 
by the Attorney-General •. 

nThe members oi' both the Kansas City 
and the st. Louia Chambers have 
asked whether a regulation of the 
State Auditor is tufficient to en• 
to roe collection of a use tax which 

' had been rejected by the law ... making 
body of the state •. 

•aecause of this situation, the two 
Chambers of Commorce jointly are 
desirous of ascertaining whether or 
not you, aa Attorney•Gener"l, have. 
ruled on the question.. If you have, 
is a copy of your opinion on the 
subject available? If you have riot 
ruled on the question, and it ia 
propo~ to do so,. the two Chambers 
will appreoiate 1 t i.f you can indi· 
cate: in an opinion whether the State 
Auditor is within his au tho:ri ty 1n 
enf'o~1ng a uae tax which ha• been 
rejeQted by the Legislature.. An 
opinion by you will be of' vital con~ 
cern to thoua-.nda of' taxpayers 
th.roughou t w.., souri., 

ttThe Kan•ae City and st.. LQuis 
Chambers of Commerce make thia in• 
quicy and request jo1ntly'".n 

Vw'hile Section 11274, R •. s .. Mo •. l929,. requires this 
office to give written opinions to certain public officiala 
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nnly, but due to the wide•spread effect and public interest 
in the ruling referred to in your letter, this Department 
feels it proper to comply with your request. 

Effective aa of October lst, 1940, Honorable 
Forrest Smith, State Auditor, promulgated the following 
"Rule and Regulation": 

8 1. gpoda comins into ~ State. 

"'When tangible personal property 
1a purchaaed for use or conaumption 
in this state and (1) the seller is 
engaged in the buaines$ of selling 
auch tangible personal property in 
this state for use or consumption 
and (2) delivery ia made in this 
stat~, such sale i• subject to the 
aalea tax. Such sale ia taxable 
regardless of the fact that the pur
chaser's order may specify that the 
goods are to be manutactur~ or pro
cured by the seller at a specified 
point outside this state and shipped 
directly to the purchaser from the 
point of origin. 

"If the conditions above are met it 
is ilnmaterial (l} that the contract 
ot sale is closed. by acceptance out
side the state or (2) that the con
tract ia made before the property is 
brought into the state • 

"Delivery is held to have taken place 
in this 1tate (1) When physical poa .. 
session of the tangible personal prop
erty ia actually transferred to the 
buyer within this state or (2) when 
the tangible personal property is ~ 
placed 1n the maila at a point out
s1de this state directed to the buyer 
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in this state or placed on board a 
carrier at a point outaide thia 
state {FOB or oth&rwiee) and direct
ed to the buyer in thia state. 

•'Engaging in buairuJsa in this. a tate 
ahall include ·8ll7 of the following 
methoda ot tranaacting busineas; 
maintaining dire-otly, indirao tly 
or through a subeidiary an ot"f'iee, 
distribution house, sal•• houee, .. 
warehouae or other place of bu.ainea$ 
or having an agent s.aleaman or aol1-
e1to:r operating wj.ih!n the state 
under the author! ty of the seller or 
its auba1d1ary irrespective ot 
whether auch place of buaineas, 
agent 6 salesman or aol1e1tor 1a 
located in this atate permanently 
or temporarily or whether such aeller 
or auba1dia17 ia qualified to do bus
iness in thia state. n 

The .Missouri Salu Tax Act has, since ita inoepti.on 
in 1934 (Laws of l93Z 6 Eatra s .. aion, page 156) and does 
now le~ and impose a tu: n (a) Upon eve:ry retail sale in 
this State of tang1ble per.-onal property a tax equivalent 
to. two. ( 2) per cent of the purchaae :priee paid or ehal'ged," 
.and provides (Laws ot 1939, p.age 861) aa follow•: 

nThe tax impoaed by this Act is a 
tax upon the aale, service or trana
aetion and shall be col.lected by .the 
person making the sale or rendering 
the service at the time of making or 
rendering auoh eale, aerviee or 
transaetion. * * *" ,• 

A 11 Sale at retall" 1a de tined aa : 

It' Sale at retail' means any transfer 
made by an:y person engaged in bu.eineea · 
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as defined he-rein . of the owner
ship o~ 1 or t1 tle to 1 . tangible 
personal property to the purchaser, 
to~ use or consumption and not for 
resale in any form as tang1blt 
personal property, for a valuable 
consideration. * * *n 

Section 7 of the Act (Laws or 1939, page 861) 
provides: 

nFor the purpoae ot more effici
ently securing the payment of and 
aecount1ng for the tax tmpoaed by 
this Act, the State Auditor shall 
make, promulgate and enforce 
reasonable rules and regulations 
for the aam1n1atrat1.on and enforce
ment of the provisions of this Act, 
and may employ such employeps and 
attorneys as may be necessary to 
carry out the prov1a1ons of this 
Act, and shall £1x thei:r- duti-ea, 
titlEta, expenses and compensation 
within the limits ot the appropria
tion acta. * * *n 

When th• Act was amended in 1937 the exemptions· 
(Laws ot 1~37 1 page 558) .from the tax included ttreta11 
sales as may be made between this state and any other state 
of the United State• .. ~ * ~~ ." 

Section 3 of the pr•aent statute (Laws of 1939, page 
860) in part provides: 

It There is her&by ·specifically exempt
ed from the provisions of thi.s Act 
and from the computation of the tax 
levied, assessed or payable under 
this Act aueh retail sales as may be 
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made between this state and any 
other state of the United States, 
or betw•en this state and any 
foreign country, and any retail 
as.le wlllich the State ot Missouri 
is prohibited .from taxing under 
the Conatitution or lawa of the 
United Statea of America. and 
such retail sales of tangible 
peraonal property w~eh the Gener• 
al A•aemb1y of'the State of Missouri 
ia prohibited from taxing or fUrther 
taxing by the Constitution of this 
state. >)i- -~t *" 

The above "Regulations" have never been passed 
upon by a court ot +aat resort in this State. 'l'hey 
pr$aent a question that cannot be answered by the decisions 
of other f'orqma, due to the dii'ference in the variou• 
ata.tutee and ordinances levying the tax. An examination of 
the atatutea o'l twenty•eight etatea and several city ordi
nances 1 including an ordinanee ot New York City, diaclosea 
only- one state ot~r than Kiasouri that has exempted from 
the tax »tl1anaact16ns betw•en thia state and any other 
state." The above worda are used 1n a statute ot West 
Virginia, and, while the exemption clause of that statute 
haa evidently neve%' beutn passed upon.!. the statute was con
sidered bJ' the Supreme Court of the United States, aa will 
be preaently noted. 

The U8ual ex82llpt1on provision .found. in sales tax 
laws eaves from taxation "retail sales which the state is 
prohibited from taxing under ita Constitution and the Consti
tution and laws of the United States.» It ia app.went that 
auch an exemption is much more restricted than the Missouri 
exemption. · 

In addition to a aalea tax law at least eighteen 
atatea have enacted ao-called "use taxn laws whereby the ua•, 
storage and consumption of tangible personal property waa 
ta.xed. This tax was, no doubt, designed to supplement sales 
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tax inoomea by exacting a tax· from tangible personal 
property sold in interstate commerce, af'ter the goods 
have come to rest within the taxing state. 

The ttRegulationn above set out is an apparent 
attempt to impo•e a 11use11 o~ "consumption" tax and its 
e!f'eotiveness of neoessity must be gaged by the Missouri 
Sales Tax law and its proper construction. 

The con~truotion ot a statute involves, among 
other things, the 1n~ntion o:f the Legislature in paesing 
the Act. 

"* ~t- -l:- t lbe pri.ln.a.ry rule of eon
struction o:f statutes is to ascer
tain the lawmakers• intent, from 
the words used 1i' possible; and to 
put upon the language oi' the Legis
lature, honestly and fai th:f\1Zhly, 
its plain and rational meanipg and 
to promote ita object and "the 
manifest purpoae of the statute, 
conaidered hiatoricallyn, is proper• 
ly given consideration.' -:1- -~ 'l}n 

(Artophone Corporation v. Coale, 
133 s. w. ( 2d) 343, 1. c • 34 7 • ) . 

In this connection it is well to bear in mind that the 
Sixtieth General Assembly amended the Sales Tax Act 1n"l939, 
but refused to pass Committee Substitute for House Bill No. 
2, which sought to impoee an excise tax &upon the storage, 
use, or other consumption in this state of tangible personal 
property. n · · 

It ia a well aettled rule in this State that uthe 
r1ght of the taxing authority to levy a puticular tax must 
be clearly authorized by the statute, and all such la.wa are 
to be. con. a trued strictly against such taxing authority," 
(State ex rel. Ford Motor Co.-·v. Gebner, 27 s. w.-(2d) 1, 
3 (Mo. Sup,) • ) and that "generally 1 t may be said that 
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taxing 4tatu tea ape to be s trietly eonatrued in favolf- of 
the tupayer and the .fact that a particular aubjeet of 
tuation, claimed to be taxed, ia within the purview and 
intendment of the taxing atatute must cl&as-ly appeu from 
tho atatute so to be." (ArtQphone Corporation v. Co-ale. 
1~3 s. w. (2d) 343, 34'7 (Mo. Sup.}.) 

The Miaeour1 Salea Twc -1a an excise tax (State &Jt 
rel. 141asour1 Portl$11d CemeJtt Co~ v. Smith I 90 S. W. (2d) 
405) upon "ev~ P$t&1l aal• 1n this •tate and 1~ not a 
eo•called "uaett tas... · 

In pusing upon a aal.aa tax statute -similar to 
oura, when an attempt had been made to eol~ect a. tax on 
certain artiolea purchased by a l"filaident in a tore1gn etate 
and brought into the State of Arkaneas, the Supreme Court 
of Arkanaaa in the caee of Mann v. McCarroll .. 150 s. w. (2d) 
721, ~ld such property not 81l,bjeot to the tax and said, 1. 
e. 72St 

"* oir ~ri" But it 1• • f'aet, not now 
open to contro'V'eray that if the 
legislature did intend to levy and 
provide machinery for the collection 
ot a use tax that f'aet was so hidden 
and concttaled aa not to be readily 
d1aeove:ra:b1e .- - Aa we hav• heretofore 
stated, 1 t ia conceded that i!' this 
provision of the act must be treated 
aa a salea. tea on ealea made 1n other 
atatee, 1 t 1a Ulegal and unenrorcible. 
It is on that account that the cOlrJm1a ... 
sioner o~ revenues now arguee th&t it 
is a uae tax, although the language 
used in· this proVision :refers only to 
a sales tax. 
8 It ma"Y be said in paaa1ng that a 
aalea tax. and a uae . tax are by no 
means identical..· The rule ~a that in 
a salea tu the property sold ehangea 
hands. ·There 1a a change of ownership. 
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The new owner who purohaaea pays 
the salea tax to the aeller who 
become• the agent for the state 
for ita collection. 

"The buyer pays the tax as an 
incident to the price. In a use 
tax there 111 no change of pos•ea
sion, no change of owne,rsh1p, but 
the owner pa.ya th1a tax which is 
an exo1se or exaction charge4 
because of the owner's privilege 
to exexteistt or usert some ot the 
el~nta of ownerahip over the 
property·. In the use tax the 
seller does not collect the tax 
u an agent for the $tate, but 
the buyer, according to the con"" 
tent ion made here, must account 
~or the propepty which he actually 
owna and pay a tax allegedly o'f the 
aame percentage aa a aalea• tax. ~} *" 

The distinction wae made 1n New York between a 
sales tax anc.\ a uee tax in the case of Williamsburg Power 
Plant Corporation, 7 N.Y .. s. (2d) 326, 330, holding as 
follows: · 

"A tax on personal property situated 
or owned within New York City at rate 
of 2 per eent of value or property as 
dete~ned by actual price paid for 
property w.aa an 'indirect tax, ' and to 
that extent an •exciae tax#' and was 
a tax upon the consumption of or the 
opportunity to 1uae 1 property and waa 
not a tax on the •transaction' o£ 
purchase, -l:· {t- "'" -lt- • u 
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As the Missouri sales tax ie an excise tax the 
Constitutional provision against exempting property from 
taxation does not a,pply and the Legislature may exempt any 
sal& from the tax. that it cares to exempt. State ex re:t. 
Fath v. Henderson, 160 Mo. 190# 60 s. w. 1093; Ludlow-Saylor 
Wire Co. v, Wollbrinck, 275 Mo. 339, 205 s. w. 196; Bacon 
v. Ranson, 331 Mo. 985, 56 s. w. (2d) 786J State v. Parker 
Distilling Co., 236 Mo, 219, 139 s, w. 453 and State ex rel. 
Mi.asouri Portland Cement Co" v. Sm1 th,. 338 Mo. 409, 90 s. W. 
(2d) 405, 1. c. 407. -

The Missouri law requires the transaction to be a 
complete transaction within 1 ta confines before the trans..,. 
aetion is taxable, as the tax imposed is one •tupon ever'{ 
retail sale in this State of tangible personal property 
and exempta "sales * * * made betw•en this state and any 
other state of the United States.» 

The Supreme Court of the United States in paaaing 
upon a West Virginia •tatute in the case of Jemes v. United 
Art1ata Corporation, 305 u. s. 410, 59 Supreme Court Rep. · 
272, that itnpoaed a tax ttupon every person engaging ~~- ~· .;:. 
within th1a state in the business of collecting incomes trom 
the use of real or personal property * ·:ton held: 

nit- ·:~ ;;. We ar~ not here concerned with 
the quest1otl whether a &tate, by a 
statute appropriately framed, may lay 
a tax on income derived from sources 
within it, or whether the solicitation 
of the contraota may be taxed. No 
such taxation is attempted by Sec. 2-
{1}. The taxing provisions of Sec. 2 
are restricted in their application to 
varioua enumerated claasea ot activities 
within the state, one o'£ which, specified 
in Sec.,. 2-(j.), is that o:f engaging there 
in the business of collecting incomes. 
The conduct of such a business or aotiv• 
ity by appellee re~ires its presance 
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there, or that of its agent, and 
the collection of income within 
the state by the one or the other. 
As it is stipulated and found that 
appellee carries on no business 
within the state, except sueh as 
ia involved 1n solieitati~ .of ~1e 
contracts, and has no eollection 
agent there, and as the exhibitors 
there are bound to and do p sg all 
sums due under their contracts to 
appellee at points outside the 
state, Vle can find no basis .for 
saying that it is engaged in col• 
lect1ng income within the state, 
either as a business or otheztWiae. 

n -::- ·::- .;:- The emphasis placed by Sec • 
2 and its various subsections on 
the Garrying on of buaines'! or 
otiLer specified aot~vities within 
the state as the condition of laying 
the tax, and the fao t that the ex
hibitors' receipts are taxed in 
their hands unde-r Sec. 2- (g), lead 
to the conelusion that tb~re was no 
legislative purpo•e in cases like 
the present to tax gross receipts 
apart .from the business or activity 
of collecting them, carried on 
w1 thin the state. ·:r it- * .;~" 

In the above case it was sought to tax the corpora
tion whose agent solicited for orders within the state, 
which orders were accepted by the o.ff'io.e o:f <t•tendant in 
another state and collections were remitted to that office. 
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The words of exemption; "such retail sales aa may 
be made between thie state and a.rry other state of the 
United Stateatt means "aalea between citizens of this state 
and ci tizena of any othel' state of the United States" .. in 
short, interstate sales. ~bia wording is comparable to the 
wording of Clause 3 of Section 8 of Article I of the United 
States Constitution. It has been uniformly ruled that the 
latter proviai.on means: ueomnexoce with the ci:tizens of 
rorei§n natiol;ls,. among the citi~tma of the several statea 
oil- ?:· ~..~- - interatate commerce. An attempt to limit the 
above exemption clauee of the Miasouri statute to n sale a 
made between the State of Missouri and any other staten 
would be absurd. It is common lmowledge tha;t one state 
rarely sells property to another state, while citizens of 
one state cont1nuou#ly trade with citizens of other states. 

II 
The 11regu.la.t1ons attempt to tax property transported 

from another state or nation to a resident ot M"ieaour1 upon 
an order a-ccepted in the foreign state or nation, although 
solicited in Miaaouri, and is 1netfeot1ve aa such t~saetiona 
are "salea * * * between this state and any other state" and 
do not constitute a "retail sale in th.is staten. State ex 
re1. Telegraph Co. v~ Markay, 110 s. w. (2d) 1118 11 341 Mo. 
980; State ex rel. Pa:t-ieh v. Young, 327 Mo. 909, 1. c. 915, 
58 s. w. (2d) 1021; State v, Best & Oo., 194 La. 918, 195 So. 
356; Artophon~ Corpora t1on v. Coale, 133 S. W., ( 2d) $43; 
Wa.aeca v • ~uer 11 288 N. W • 229 ( Minn o ) ; James v • Un1 ted 
Artieta Corp., 305 u. s. 410, 59 Sup. ct. Rep. 272 and Mann 
v. McCarroll, 130 s. w, (2d) '721 • . 

Due to the particular wording of 'the Missouri Sales 
Tax Aot we are not concerned with the right or power of 
Missouri to tax interstate commerce, or the s-torage~ use or 
consumption of personal property in Missouri, The right to 
tax int&ratate commerce is one question .and whether th• Legis
:Laturp in f'aot laid a tax upon interstate transactions ia 
anotfier and distinct 9Uestion. . 

Th1a distinction has been pointe.d out by the Supreme 
Court of :U:1ssour1. In the case of Art.ophone Corporation v. 
Cos.le, 133 s. W, (2d) 1. e. 347, 1n passing upon a provision 
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"We need not here discuss or consider 
the question vihethel' or not the 
Legislatul"'e could ta.x. the entire net 
income from all sources of a coraestic 
corporation. 1~e ~estion is# doea 
the praaent law do so?" . 

Again, in S·t;ate v. Shell Pipe Line Co., 139 :.>. VI. (2d) 510, 
1. c. 519, it is said; 

"It ls of slight consequence that the 
state. may have the power to lev-.'{ a 
franehi"se tax on a foreign corporation 
authorized to transact bu.sinGas in 
l•iissou,r:l., but which rtJJiJ,Y not be doing 
so, unless the atate has &J&erciaed 
that power by appropriate legislation." 

ihe "regulationn is evidently based upon the holding 
o:r the United States Supreme ColU't in the case o:f McGoldrick 
v. Berwind-Vwhl te Coal Mining Company , 30~ U. i.J • 33, 84 L. Ed. 
565. In that case the court considered tU1.d held Wood an 
ordinance ot the City of Haw York imposing a tax upon pur
chasera for the conaump~ion of tangible personal propertyn in 
the City of New York. VJhile the decision is far-reaching the 
ordinance 1nvo~ved is so different tram the Sales Tax Act ot 
Missouri that it ai'.f'orda little support to the "regu.lat1onart 
here involved. 'l'he decision turns upon tho l"ight o!' a atate 
or city to tax tangible personal property brought into such 
state or city .from another state upon a c.ontraot entered into 
with a resident agent of the seller in the taxing state or 
city, which o.ontJ..,act provi~es for the delivery of the property 
in the terri t017 of the taxing power.. The ordina.nce does not 
exempt interstate colll111erce and the tax was imposed by legisla
tion (a city ordinanc.e) aud not by rule or regulation of an 
adm~istrative officer. 
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\Vhile Missouri's sales ~tatutooprovide that the 
State Auditor may make rules and regulations for the 
enforcement of the act, such provisions do not authorize 
the Auditor to collect a tax not specifically laid by the 
Legislature, as the Legislature only may impose a state 
tax. Article X, Section 1, Constitution of Missouri; 
State ex rel. Parish v. Young, 38 S. W. (2d) 1021, 327 Mo. 
909 1. c • 915. 

The right to levy a tax may not be delegated by 
the Legislature to an administrative officer. Merchants 
Exchange v. Knott, 212 Mo. 616; State ex rel. Field v. 
Smith, 329 Mo. 1019, 1. c. 1027; Little River Drainage 
District v. Lassater, 325 Mo. 1. c. 502-3. 

CONCLUSION. 

It is the conclusion of this Department that the 
above quoted nregulation" in so far as it attempts to tax 
the sale of tangible personal property outside the State -
of Missouri and delivered in Missouri to the purchaser, 
even though purchased upon an order given to an agent of 
the seller in Missouri, but where the order is finally 
accepted in a foreign state, and also sales of tangible 
personal property in Missouri to a citizen of another state 
and where such propert~ is not purchas~ for consumption in 
Missouri but for the purpose of being transported by the 
seller to the other state is invalid. 

APPROVED: 

ROY McKITTRICK 
Attorney-General 

VC1J:l :CP 

Respectfully submitted, 

VANE C. THURLO 
Assistant Attorney-General 


