
,-----

ELEEMOSYl~AHY INS'riTUTIONS: Board of Man~gers not Liable 
for torts c its agents. 
Superintendent liable to patient 
for property entrusted where 
lack of reasonable care is 
exercised. 

January 4, 1940 1~ 

1~r. W. Ed Jameson, ?resident 
Board of Eanagers 
State Eleemosynary Iastitutions 
Jefferson City, IJissouri 

Dear A!.r. Jameson: 

We are in receipt of your recent letter wherein 
you state as follows: 

"I enclose you herewith aom.e corres .... 
pon6.ence with reference to a claim of 
\':'79. 50 by two attorneys, Harry w. Du
rall and H. H. Greenlee, for a tweed 
coat which a patient brought with her 
to St. Joseph, and it was delivered to 
her husband and a receipt taken there 
for. 

Our Board would like to have an opinion 
from your office as to what we should 
do with reference to this claim.u 

A letter fror1 l\CLr. Harry w. Durall, under date of 
October 2, 1939, states as follows: 

nr wrote to the ct. Joseph lios·pi tal 
Uo. 2, sometime aco, relative to claim 
of Irene ware, but am informed that I 
should take the matter up with you. 

Mrs. Wa2e was conf'ined in the st. Jo
seph Hospital No. 2. in July. 1938, and 
while there some unauthorized person was 
allowed to take away from the hospital 
her. coat, described as a Brown Londoner 
~~eed coat, Shagmore Racoon collar, or 
the value of ~,.79. 50. 
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This coat was given to this party 
by the at;ents of' the Hospital, with
out her eon~ent Ol" authorization. 
and while ln their possession. 

She is thereiore claiming damages to 
the B.P.ount of ~:'79. oo. for which she 
asks to be re1mbursed." 

Dr. Ralf Hanks, Superintendent of Dtate Hospital 
no. 2, replied to the above letter as follows.: 

"In response to -your letter o:r Octo
ber 17th regarding a coat whiah was 
brought to the hospital by Irene ,;are~ 
this coat was taken from the hospital 
by her husband~ 0ha.rle.s a. \~:are,. on 
July 9th, 1938. 

1-Ir. Viare si2,ned a reaeipt to the hos
pital for the receipt ot' same.n 

Under date o:r October 25• 1939,. ~Lr. Durall again 
wrotet 

nr have your letter of the 23rd, and 
thank you for your cour•teay in this 
r.1atter., 

I also have a letter fran the hospital 
at St. Joaeph, in which they adr.lit.hav
ing given tbla coat to a Charles Ware. 
purporting to be the husband o£ Irene 
r:are, and therefore I assume they claim 
they are not liable. 

This claimant' s name is I rene Boyd, and 
ahe states she never was married to Charles 
Vlare, who inoideut~ally has a very checker
ed career. 

L.ra.. Boyd, or ;;;al"'e, was inducted in the 
hospital by her brother. and did not her
self give the nruue oi' Ware.. She does 
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admit, during her demented condition, 
having lived with or cohabited with Mr. 
ware. 

There could be no reason for letting 
Mr. l;are huve tlJ.is coat, except to make 
away with it as he evidently did. And 
he had nothing to do with having Mrs. 
Boyd placed in the asylum. 

Mrs. Boyd VIas restored to sruil ty some
time the first of this year. Even if 
~Jare was her hus 1and, under the circum• 
stunaes I do not see how they c.an escape 
liability, af'ter giving him this coat ... 

59 c. J., section 33?, page 194, in discussing the 
liability of the state; declares that: 

"A state is not liab~e for the torts 
of its officers or agents in the dia• 
charge of their official duties unless 
it has voluntarily assumed auah liabi
lity and consented to be so liable, 
i~ * -~-- ~:. *" 

In further diacuaaing the liabil.ity of' a state 
agency-. it is pointed out (Section 340, page 196} that.: 

uAn action against a state agency or 
instrumentality is an action against 
the state ojr ¥ * ~ .. *" 

Vie have examined 'the laws governing State Eleemosynary 
Institution~\ and find no statute wherein the state haa 
made itself subject to liability f'or the torts ot' its 
o:tficers and agents. 

We are thererore of the opinion that neither the 
a tat. e nor the B. oard of' lia.nagers of the ntate Eleemosyna;.r 
Institutions would be liable tor ~1e i9ss of the patient s 
coat. 
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Whether the superintendent would be personally 
liable for ~he loss of the coat under the .facta presented 
depends upon a showing being rJ.ade ttu.it he .failed to 
exercise reasonable care under the circumstances. 

In the case of \'iorshs.m v, \'ott;sberger~ 129 S. W. 
157• 1. c. 159, One Iiundred Forty Dollars (~140.00) was 
found on the person of the plaintif~ when-he was received 
at the state Lunatic Asylum. 'l~his was placed in a safe 
and entered upon the books of the institution as a credit 
to the plaintiff'.. On the .following day,. plaintiff's sister 
appeared at the. asylum and asked Dr. Viorsham, the superin
tendent and defendant in the ease, if the plaintiff had 
any money, and stated that someone had stolen One Hundred 
Forty Dollars Ujl40. 00) out of' the house. .Jr. Horsham 
infor.med her that aoount had been taken from the plaintiff, 
and turned it over to her, taking a receipt. A judgment 
waa awarded in favor o.t plaintiff, and, upon appeal, vvas 
af"firm.ed. 

The court. in its opinion, stated: 

"It is a well-settled rule of' law that, 
while a ministerial officer in posses
sion of pr·op.erty lawfully received ia 
not an insurer of its safety. he is re• 
quired to exercise re~;.sonable and. ordi
nary care and dilit.:enoe to keep and pre
serve it, in order that it may be restor
ed to the person entitled to it or dis
posed of in the manner directed by law. 
Mechem ~n Public Officers, Section 760." 

In the case of St. Joseph :Fire and lllar:lne Insurance 
Company v. Leland• 90 r;o. 177, 1. c. 182, the court said: 

"The right of action against a minis
terial officer for a violation or ne
glect of duty by one injured in oonse• 
quence thereo.f is a different matter. 
~~he common law gave the party aggrieved 
an aation againat the officer in such 
oase." 
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Whether the superintendent exercised reasonable 
care under the facts presented in disposing of the property, 
would be a question for a jury to paas on. and we do not 
herein rule on aame. Suffice to say that it is the opinion 
of' this department that while superintendents o:f state 
hospi t.als are not insurers o.f the property of their patients, 
they are charged with the exercise of reasonable care in 
preservinc~ it for restoration to the persona entitled thereto, 
or for disposition as directed by law. 

t\espeoti'ully submitted, 

1iAX WASGE1tl'UlN 
Assist&nt Attorney General 

APPROVED& 

W. J. bUHKE 
(Acting} Attorney General 

l.iW: VC 


