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PUBLIC AThli NISTRATOk : He may apply for a ppointme n t as 
. admi ni s t rator wh e n a resid~nt 
of this state has disappeered 
f or a p eriod of over seve~ years. 

Honor abl e Randall Smart 
House of Repres entatives 
Jefferson Cit y. Jl issouri 

Dear Mr. Smart 1 

\Ye nre in r eceipt ot your letter of June 6. 1939•1 
r equest i ng an opi nion tram this depar~ent, which read~ 
as follows • 

•r would appre~iate an opinion from 
you under the following set of given 
f acta: 

~ Public Administrat or of Buchanan 
County, Missouri• is interested in 
tiling application for letter• of ad• 
ministration in a matter i nvol ving a 
tew thousand·dollars deposited 1n a 
lo~al bank by one John Doe, a resident 
ot Mi ssouri, at t he t ime ot deposit 
on h arem. 1929. The administ rator 
has been in.i'ormed by the bank that 
said account has become inactive and 
unclaimed for a period of more than 
fi ve years and has so published same 
under _Section 5389, Revised Statutes, 
1929 . 

Said administrator has reason to be
lieve after diligent search and inves
t igation that said depositor or suppos
ed decedent is dead and desires to ad
mi nistrate the estate under the provi• 
sions of S.otion 265, Revis.& Statutes, 
1929, and other sections of tne adminis
tration l aws to a tull and final deter
mination and disposition of tho esta te. 

Is t he Public Administrator a pr oper 
party to administer the estate under 
t hese facta in t he absence of an ap• 
pli~ation f iled by any known heira in 
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said county or state subject to the 
provisions, of course, under Section 
269, Revised St a tutes, 1929? 

I would appr eciat e your opinion in 
this matter at your earliest conve
nience. " 

Section 299, R. s. Uo. 1929, partially reada aa 
f ollowat 

" I t shall be the duty or the public 
administrator to take into his charge 
and custody the eatatea of all deceas
ed persona, and the person and estates 
of all minor a, and the estatea or per
son and estate of all insane persons 
in his county, in the f ollowing oases 
* .... *t 

\1hen money, property, papers or other 
estate a r e left in a si tuation expoa-
ed t o loas or damage, and no other per
son administers on the same ~ * ~~ 

Where f r om any ·o ther good cause, said 
court shall order ~ to take posaea
aion of any estate t o pr event ita be
ing injured, wasted~ purloined or lost. " 

I n the rourth and ninth d1 viaiona of Section 299, supra, 
it will be noticed that both divi sions are practically the 
s~e in that it i s to prevent the loss or damage to ap~ extent . 
Thia seotl on also makes i t t he %u£I of the public admi~atrator 
t o take into his charge and cus o y where t he e~tate m8y be 
damaged by reason of no person applying for administration. 

In the stat ement ot facta set out -under your req~est, I 
am assuming that no legal administrat or haa been appointed, nor. 
has any beneficiary or legate~ under the estat~ made application 
t o the probate court t or appointment aa administrat or or adminis
tratri x. 
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Section 266• R. s. ~o. 1929, reads as followa: 

"Whenever applicati on aha~ be made to 
any probate court, or judge thereof in 
vacatio~ tor letters of administration 
upon the estate of any person supposed 
to be dead, because of the absence of 
such person tor seven conseautive years 
from t he place of his laat .known domi
cile within this state~ or becauae, hav
ing been a resident of this state, such 
person haB heretofore gone trac and has 
not returned to this state for seven 
consecutive years, or, because having 
been such resident of this state, auGh 
person shal l hereafter go tram and shall 
not return t o this state tor seven con
secutive years, or, because being a , 
r esident of this state, such person 
shall have so concealed or conducted 
himself w1 thin this state that he sbal.l 
not have been heard of f or seven conseou
ti ve years by the judge of the probate 
court having jurisdiction of his estate, 
or b7 the peraons interested therei~ 
then said probate court, or the judge 
thereof in vacatio~ i1 satisfied that 
t he applicant would be entitled to such 
lettors if the supposed decedent were 
in fact dead, shall cause a notice to 
such supposed deceased person to be 
published in a newspaper. publ1ahed 
in the county, once a week tor tour con
secutive weeks, setting forth the tact 
that such appl~cation has been made, to
gether with notice that on a day certain, 
which aball be at least two weeks after 
the last publication of such notice, the 
court will hoar evidence concerning the 
alleged absence or the supposed decedent. 
and the circumstances and duration there
of . The persona appl ying ror such letters 
ot administration shall file a petitio~ 
ver1tied by atr1davit, stating the £aots 
upon which such application 1a based and 
the place where such supposed deeeaaed 
person resided when last heard tram by 
~--by any person ~thin his knowledge. " 
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Un~r the above section it will be noticed that in 
order that the presumption of death be presumed af t er a 
seven year' s abaenoe, the person whose estate must be ad
ministered -must have had his l ast known domicile within 
this staiile or have been a resident and ~eft and not ~f'ifurned 
to this state. In other words , this section does not .... pply 
to non- residents who have not been r~sid~nts of this •'ate. 

Section 266, R. s. Uo. 1929, reads as rollowsa 

"At t he hear1ns the court abal.l re
cei ve such l egal evidence as shall be 
offered, f or the purpose or ascertain
i ng wheth er the pres~ption of death 
is eatabl iahedJ and no person shall 
be disqualified to testify by reason 
of his or her relationship as husband 
or wif e to t he supposed deceased, or 
by reason o~ his or her interest in 
the esta te of the per son supposed to 
be dead. " 

Thi' section merely sets out the qual1rioati on of 
wi tnesses who appear before t he probate co~t. 

Section 26'7, R. s. Uo. 1g29, reads as f ollows: 

"I t satisfied, upon such hearing, that 
tbe legal presumption of death ia es• 
tabl1shed, t he c ourt sha11 so declare 
and it shal l f orthwith cauae not~ce 
ther eof to be published once a week for 
£our consecutive weeks, in a newspaper 
publ ished in t he county, and also, if 
the court shall f Lnd that such supposed 
decedent resided in or was possessed of 
property l ocated 1n any county in this 
or any other state at a time subsequent 
to his r ea1donae in the county in which 
applications are made, the notice ot 
such publicati on shall be published in 
like r11anner in such other county. Such 
notice shall reqUire the suppoaed de
cedent, it a~1ve, or any other person 
ror him. to produce to the court, w1 th
in twelve weeks ~ram the date or the 
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last publication thereof, aat1stac~ 
tory evidence of the .fact that M is 
still living: Provided, that where 
publication ia made in a daily newa~ 
paper, publication f or each week after 
the first shall fall on the correapond~ 
ing day of the week as did the first 
publication." 

·T~a section merely sets out the procedure of publica
tion before the letters of administration are 1aauad tQ the 
public administrator. 

Seetion 268~ R. s. Mo, 1929, reads as follows: 

"It, within such period of twelve 
weeks, evidence shall not be offered 
satiatactory to the probate court 
that said supposed decedent is in 
fact still living, then it shall be 
t he duty of the court to iasue let• 
tara ot administration to the party 

.enti tled thereto} and said letters• 
until revoked11 and all acts done in 
pursuance thereof and in reliance 
thereupon, shall be as valid as it 
the supposed decedent wore in f'nct 
dead.'* 

This section me~ely sets out that the decedent may, 
tt atill 11V1ng, within a period of twelve weeka, appear 
and aak that letters of adminl•tration be revokod, but 
previous acta of the public admi~strator ar~ valid. 

Sect.1on 269, R. s . n o. 1929• reads as tollows: 

"'l'he p r obate court may revoke said 
letters of administration at any 
t ime, upon sa tisf actory proof that 
t he supposed deceqent La in fact 
alive . Atter such revocation all 
the powers of the administrator 
shall cease, but all receipts and 
disburaetlents ot assets, and other 
aots previousl y done by bin, shall 
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remain as valid as if said letters 
were unrevokedJ and the a~nistra-
tor shall thereupon make a settlement 
ot his administration to the date of 
revocation, and shall transfer all 
assets remaining in hi s banda to said 
supposed decedent, or to his duly au
thorized agent or a t torney& Provided, 
nothing in secti ons 265 and 2'12, inclu
sive, contained shall validate the 
title of any person to any money or 
property received as widow, next of 
kin or heir of such supposed decedent, 
but the same may be recovered tram 
such parties i n all cases in which 
such recovery could be bad 1! Sfid 
sections had not been passed. " 

T~e section is an additional section to Section ,268 
as to the validity of acta of the public administrator. 

Se~tion 270, R. s. Mo. 1929, r eads as follows& 

"Before any distribution o! the pro
ceeda of the estate of such supposed 
decedent shall be made, the persona 
entitled to receive t he same, r eepec
tively,shall enter into a bond to the 
state ot Missouri, with sut.fioient 
security, t o be approved by the pro
bate court having jurisdiction of aaid 
estate, i n such sum and i n auch for.m 
aa the court shall di rect , conditioned 
that i!' said supposed decedent shall 
1n fact be alive at the time o.f such 
distribution, t hen t he di stributees 
shall re.tund the amount recei ved by 
them on demand, with interest thereon 
!rom the date of such demand; but if 
any person entitled to receive such 
distribution shall be unable to give 
the security aforesaid, then the money 
which he would be enti tled to recei ve 
shall be paid over to the county trea
surer, and by h1I:t loaned at the high
est rate of interoat obtainable, on 
security approved by said probate court, 
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which interest shall be paid annual
l y to the person enti tled thereto. 
and such money shall remain so at in
terest until the security aforesaid 
is given, or t he court_ upon applica
tion, sha~l order it to be paid t o the 
person or persona entitled to receive 
the same. a 

Th1a section provides for the procedure of the distri• 
bution oC the assets of the estate i n cases where the estate 
is administ ered on the aeven .years absence of presumption of 
death. 

Section 271, R. s . llo . 1929, reads as follows: 

"Atter the revocation of such letters 
of administration as aforesaid, the 
person erroneously supposed to be dead 
may, upon suggestion of said fact, tiled 
ot record, be substituted in all actions 
brought by the administrator of his es
t a te, whether prosecuted to j udgment or 
otherwise. He may in ~l actions pre
viously brought against his administrator, 
be substituted as defendant, on proper 
sugcestion, tiled by himaelf. or by the 
plaintiff therein, but he shall not be 
compelled to go to trial in less than 
three months £rom the time ot the filing 
of auch auggestion. Judgoenta recovered 
against tne administrator betor~ the 
revocation of his letters, as aforesaid, 
may be opene~upon application by the 
supposed decedent, if made by affidavit, 
denyipg s pecifically, on the knowledge of 
the affiant, the cause of action, or spe
cifically alleging the eXistence of facts 
which would be a valid defenaeJ but it, 
within said three months, s uch applica tion 
shall not oe made, or, being made, the 
facts exhibited shall be adjudged an insuf
ficient de~enae, the judgment shall be con• 
elusive t o all i ntents, saving the defen
dant ' s right to·have the same reviewed, as 
in other oases, by appeal or by writ of 
error, as now provided by law. After the 
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substitution of the supposed decedent 
as defendant in any judgment, aa afore
said, such judgment shall become a lien 
on his real estate situate in the county 
for w!ll.ch tbe court is held, and shall 
have the same force and effect as i£ said 
action had been originally instituted 
against said supposed decedent. " 

Tbls sect i on describes the procedure in which th• 
presumed decedent may take over all claima or actions brought 
by or ag~inst the public administrator. 

Section 272, R. s . Mo. 1929, reads as followsa 

"The costs attending the issue ef 1e~tera 
o£ a~nist~ation, or t heir revocation, 
shall be paid out of the estate of the 
supposed decedentJ and all cos ts arising 
upon an application for l etters which are 
retuaed &hall be paid by the applicant. " 

Tbla section only holda that the cost of the let~ers 
Of admi~stration by a public administrator are Valid •ven 
after ~ person supposed dead is substituted for the ~ublic 
adm.inist nator . 

Al~ ef the a bove sections must be strictl y oonsttued, 
and it w~s so hel d in the case of Vaughn v~ Cadwell, 279 s. w. 
170, paragraphs l and 2, . which reads as followsa 

"Learned counsel f or respondent arguea 
here that the estate was properly taken 
from plaintiff. and that the bonding 
company shoul.d be held, rather than the 
respondent, and insists that. the bond 
shows that 1 ts purpo..se is to hol d the 
administrator and his bondsmen harmless# 
and tba t the order o:f the probate court 
is final and concluai~e and cannot be 
attacked in this manner. We do not agree 
with these suggestions of defendant' s 
counsel.. It was only by reason of sta
tu~ory enactment that administration 

I 
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could be had upon plaintif~'s estate 
due to the presumption of death after 
an absence o~ seven years. and the 
statute must be strictly complied with.,; 
In the first place, the probate court 
bad no author1 ty or power to aoo.ept 
any other than the statutory bond re• 
qui red in such cases. Lealcy" v. Mer• 
cantile Truat Co., 296 Yo. 561, 24'1 
s . fl . 396. The de.tendant admin1•tra• 
tor,saw fit to take a bond indemnify
ing ~. instead of a re~unding bond, 
as the probate court ordered to be 
take~ The stat ute gave the probate 
court the power to fix t he fonn. and 
the sum of the bond, but did not con
fer upon it the authority to designate 
such a bond as wa s gi ven 1n tne instant 
case. The construction or a veey simi
l ar statute was before the court in the 
ease of Muaaer v. Oliver, 21 Pa . 362, 
loc. cit. 36'1. The court there saids 

•The object of the statute in requir• 
ing re£und1ng bonds was to pr otect 
claims that c _gllt arise through me
taken or fraudulent aettl.ementa, as 
well as such t hat had not yet came to 
light. The only saf e line of conduct 
.tor executors or administrators to 
follow is t o obey all the requisitions 
of' the law. Governed by its directions, 
they wi ll be pr otected by ita shield. 
Di sobeyi ng its mandatea , they must aut• 
fer its penal ties·. " 

The defendant in the instant case, no 
doubt, was careful to see t hat the bond 
was given to indemnity htm. He was ex
tr~ely anxious to protect htaaelf, and 
therefore he should not complain if he 
is held liable. No doubt, if' he had 
taken the bond required by the statute 
and by order of the probate oourt, he 
could not be held liable. But we have 
no suoh case before us. and therefore 
1 t is unnecessary to determine that 
question here. See Schaeffer's Appeal, 
119 Pa . 640, 13 A. 50'7 • We think• ou 
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account of def endant's failure to take 
bond according to the statute, he is 
personally liable. 24 c. J . 481. 

The judgment of the circu1 t court ia 
accordingly reversed• and the cause re
manded with directions to enter judg
ment for plaintif~ and against defen
dant f or the amount claimed in the 
petition. 0 

It was also held that the above sections must be 
strictly conatrued 1n the cas e ot Flynn v. Stouttmore, 
226 s. w. 591, paragraph 2, where the court saida 

"The .action ot defendant in applying 
tor an order of distribution of the 
estate of ltary E. excluding this plain
tift, and the action of the court in 
gr anting it. were without authority. 
It th1a plaintiff had been absent sev• 
en years, without being heard trom and 
without knowledge of w~re she was, pro
ceedings should have been taken under 
sections 2'11-2'78, R. s. 1909, where i t 
is provided that administration may be 
bad on such person's estate, provided 
that no aat1sfactory .evidence ia given 
within 12 weeks that the suppoaed de
cedent ia still l1v1ngJ it being tur- . 
ther provided that it no such evidence 
1a brought forward, and letters are 
granted, distribution may be bad of 
such supposed decedent's estate, upon 
a sufficient bond being given by 
t hose claiming to be entitled t o the 
estate to refund the suma distributed, 
if the supposed decedent should be 
alive. These provisions of the law 
were wholly ignored, and that portion 
or the estate of Uary E. belonging to 
this plaintiff as one o~ her heirs was 
unlawfully appropriated to the two 
other heirs by the action of th1a 
de.fendant. " 
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All of the above sections, or course, a.re to be 
governed by the Escheats Law as set out in Section 62Q, 
R. 6 . Uo• 1929. 

CONCLUSION 

In view of t he above authoriti es, it is the opinion 
of this ~epnrtment that the public administr a tor is a proper 
party and may administer the estate o~ a person who vas a 
resident of this state and has since disappeared, l eav'ing 
money on deposit in a bank in this state, for a period of 
at l eaet seven year& tram the ttme of the depoait. 

It i s further the opinion of thia department that 
before t he public administrator can be appointed, upon his 
appl i cati on to t he probate court, oonclua1ve evidence must 
be presented showing that t he decedent was a resident of this 
state and t hat compet ent heirs are unknown, who reside in 
t his ~tate, who have fai led to present application t o the 
probate Qourt tor appointment as administrator or administra
trix of the est ate. 

'. 

Respectfull y submitted, 

\'7 . J . BURKE 
Assistant Attorney Gener al 

APPROVED z 

J . E . ~tA'2tOR 
(Acting ) Attorney General. 
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