
OFFICERS a The salary of the Treasurer of the City 
SALARIES AND FEES: of St. Louis ia fixed by Laws of ·Miss~uri, 

19391 page 486 1 and was payable in a~ cord
ance t herewith when that act went i n·Qo 
effect. 

TREASURER OF THE 
CITY OF ST. LOUIS : 

December l ti• 1939 

Honorable John J . Dwyer, Treasurer 
City of St . Louis 
St. Louis, Miss ouri 

Dear Sir t 

This is 1n reply to 7our request ot reoent date 
wherein you request an opinion trom this department on 
t he question of whether or not 70u are entitled to t he 
salary as city treasurer as ia provided by Laws of Mis
souri, 1939, page 486 , or Whether or not you ahall be 
paid the compensation whi Ch was being paid at the time 
you were elected. 

The General Assembl y i n 1939, by an act found 
at page 486 , Laws of U1 .sour i, 1939, passed an act 
especially applicable to cities i n the class of the 
City ot St. Louis pertaining to the city treasurer, 
his bond• duties, aa~ary, deputies and with an emer
gen cy c~auae. Section• 1, 3, 4 and 7 of the act, 
which are pertinent to the question which you h ave 
submitted, are as follows : 

•rn all citie s in t his atate now 
or hereafter having six hundred 
thousand irihabitants or more, and 
in all cities in this sta te not within 
a county , but oonati t uting both a 
political subdivision and a city in 
ita ·corporate capa city, the city 
treasurer s~l be oo~ssioned by 
the mayor , and shall s erve for t he 
t erm or per i od Ln sueh co~ssion 
tixed and t her eaft er until his 
auccessor is duly elected or appoint-
ed and qualified. In t he eTent ot a 
vacancy 1n the of tice of city treasurer, 
arising from any cause, such Tacancy 
shall be filled b y appo~ntment by the 
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mayor,. and the city treasurer ao 
appointed ahall aerYe until the 
.first Monday in January next fol
lowing the date o.t the election ot 
his successor,. and thereafter until 
his successor ia quali1'1ed.• 

•sec. 3. The city treasurer aha~l 
per.torm such dut1ea aa are,. or may 
be,. required of him b7 the general 
laws of this atate• and such dutie• 
as are, or may be, required ot him 
bJ any ordinance or ordinance• o.t 
any aueh city no~ inconsistent. or 
in oontliet with anr suCh general 
law. 

•sec. -'· The aalary of the city 
treasurer ehall be Eight Thousand 
Dol.lara per annum. The aalary of 
th• city treasurer,. and the salariea 
ot his d•puties,. clerks, and assist
ants,. &hall be paid out of' the city 
treasury,. 1n equal semi-monthly 
installments. 

"Sec. '7. There being no adequate 
law in tbia atate appl7lng to the 
election or appointment of and 
defining the duties of the city 
treasurer. proY1d1ng tor the appoint
ment o.t his deputies,. assistants,. and 
clerks,. and fixing t heir salaries and 
t h e manner or payment the r eof, an 
emergenc7 is 4eclared to ~iat with
in the meaning . of the Constitution, 
theretore tbls act shall take e.ttect 
and be in .torce on and atter it is 
approved b7 t he Governor.• 

If you are correct in your con,entiona,. your 
aal.ary ahould be Eight Thousand Dollars per annum 
from and a1'ter t he date t he law went into &ttect Which 
was May 22,. 1939 . 
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From the briefs Which have be-en submit ted by you 
and by the city• it appears that the only obstacle in 
your way of receiving thi s salary ia Section 8 of Article 
XIV of the Conatitution of Mi ·ssouri whi ch provides as 
followas 

"The compensation or f ees of no 
State. county or municipal officer 
shall be increased dur ing his 
t erm of of fiee; nor sha1l the t e r.m 
of any office be extended for a 
longer period than tha t for whi c.h 
auch o :·f i cer waa elected or appoint
ed. " 

If new duties are a dded ~o an off icer and com
penaation is paid therefor~ then he may draw compen
sation f or suah duties and not be vi olating t he pro
visions of the foregoing section of t he Constitution. 
This statement is supported by a numb er of cases. amon.g 
Which ar e State ex re~. v. Walk 6r • 97 Mo. 162 and State 
ex rel. v. Sheehan. 26 9 Ho. 421 . 

The briefs whi eh have been submitted by you and 
by the city treat t he questi on of whether or not new 
duties have been added to your office. We note f r om 
t h e memorandum brier, whi ch you have submitt ed, that 
you cite certain provisions of the charter and ci ty 
ordinances which requir e you to perform duties for 
the city which are duties in addition to t hose which 
the o~1nary county treaaurer perfor.ma under the old 
county treasurer's act. Since under the Act of 1939• 
the Tr easurer of t he City of St. Loui s i s not r e quired 
to perform any more dUtie s t han he waa under t he old 
act, we do not think that you could draw t he additional 
compens ation on the ground that you have new dut i es 
imposed upon you. On that poi nt we think that the 
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position that the city has taken ~n this matter ia cor
rect. 

Another point which you have suggested in your 
memorandum is that t he salary must be a fixed compens•t1on, 
that is, the salary which is supposed to be raised by the 
new act muat have been one that is tixed at a certain 
amount . 

In Volume 46 Corpus Juris, page 1024 at Section 
259, t he rule 1a announced aa £ollowat 

•It the prohibition ia as to •salary~ 
it does not atfect one whoae compen
sation ia not definite and fixed, 
but i s uncertain 1n amount and eon
sists in teea or perce.ntagea. Vlhere, 
however, the term 'amoluments' or 
'compensati on' is uaed, the 11m1-
tat1on is wider 1n 1 ta effect, em
braeing .all ki nds of compensation 
sueh as tees, and per diem allow
ances. but not t he . privilege ot 
appointing deputies. A prohibit-ion 
against incr easing or decr easing 
tees, percentages, or allowances 
of public officers during t he te~ 
for which suCh officers are elected 
appli·es only to t hose irr egular and 
uncertain modee ot oompena.ating pub
lic servants indi cated by the worda 
'fe-ea, percentages, or allowances,' 
and by terma of 11ke meaning_. and 
does not apply t ·o the salaries or 
of f icers.• 

We think t hi s same principle is followed in State 
ex rel. v. Gordon, 238 Mo. 168• wherein t he Supreme Court 
held that the conat1tut1ona~ provision did not apply to 
the officer whose term waa not fixed by the statut e. For 
the same reason the constitutional provision against 
increase of salary duri ng the term ~~ o.f.fice would not 
apply to the of'f1oer Whose •alary is not .fixed. This 
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principle is also rollowed in State ex rel . Dietrich v. 
Daues et al . , Judges, 287 s. w. 430, 431 , wherein the 
court said: 

"It requires no citation or author
ity to show that the power to pre
scri be a salary as an incident to 
a public orfi ce is purely legis
lative in character. That power, 
as respects t h e office of county 
treasurer, the Legislature has 
delegated to t h e county court , 
t he agency moat familiar with 
the f1acal affairs and financial 
condition of t he county, as well 
as the services r equir ed to be 
perf~ed by the treasurer--
which may vary in different counties 
and at different t~ea in t he same 
county. The only limitation upon 
the power is that the compensation 
al.lowed t hereunder be such as may 
be deemed just and r easonable. What 
is just and reasonable in a given 
case is conu:nitt ed to the discr etion 
of the county court and to 1 t only. 
Ita action in t he exerci se of that 
discretion i s n ot subject t o judicia~ 
review, for the simple reason that 
neither the statute which confers 
the discretion nor any other makes 
it so." 

Prior to the rul i ng of the Supreme Court i n 
Stat e ex rel. McKittrick v. Dwyer, 124 S. w. (2d) 1173, 
it aeema t hat the City of St. Loui s took the position 
tha t the ci ty treasurer was an appointive office appoLnt
ed by the Mayor of t he City under the provisions of Sec
tion l of Article VIII of t he Char ter of the City of 
St . Louis, found at page 1282 of the Revised Coue of 
1926 . In addition to t hat provisi on of the charter by 
Section 24 or Article XV or t he cl1arter t h e salary of 
the ci ty treasurer was fixed at Five Thousand Dollars 
por annum and h i s ·oond was f ixed and his duties wore 
set out in that section. 
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From your let~er it also appears that by an ordi
nance in 1931 the municipal a s sembly fixed the s al ary 
of t he city treasurer at Five Thou~and Dollars per 
annum. It s eems that all of t h ese sections wer e adopt
ed and passed under the beliet t hat the of tice of t he 
City Treasurer of t he City of st. Louis was an appointive 
officer of the ci ty. However. under the St ate ex r el. 
McKittl'ick v. Dwy'er cas e, supra , t he Supreme Court has 
held that that office is an el e ctive offi ce the same 
as the county treasurer under the gene r al law pertain
i ng to county treasurers 1n t he stat e. 

Since t he salary of the treasurer whio~ has 
h ,•r etof ore been fixed by t he charter and municipal 
assembly under t he impreaaion t hat t he t reasur er was 
an appointive off icer of tho mayor. there may be some 
question of whether or not that salary could be con
s idered as t he salary fixed for the person who was 
el e cted under the general county treasurer's act. In 
connection with this statement, we have 1n mind a rule 
atated in 46 Corpus Juri s, page 1025, Section 262, which 
provides in part as fol_ows & 

"A constitutional or statutory pro
Tision prOhibiting a ~be of co~ 
pensation &tter an ele ction or ap
poi ntment during t he term of an or
fleer does not a pply where, prior 
to suCh ttme, no salary or compensation 
has b en fixed tor the office. So a 
statute fixing t he salary of an of
fi cer does not. increase t he salry 
during t he t erm, wh r e the l aw fix-
ing t he compensation a t the time of 
election was invalid. * * * * * * n 

In connection with t his question, we note in 
the above case of State ex rel . HoKlttrick v. Dwyer 
that t h e Ci t y of St. Louis s uggested to the court 1n 
ita motion for r ehearing t hat if t he Tr easur·er of t he 
Cit y of St. Louis was an elective officer as contended 
by t he Attorney General, then there was s erious doubt 
whether there was any provision in the law for t h e bond• 
aalary or th e appoint ment of deputie s are the dutie s of 
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the city treasurer and requested t h e court t hat if it 
still t ook t he position that th1a was an elective of fice 
t hat it modify its opinion so as to point out to the city 
t he way in wh l en the treasurer might be commissioned and 
his bond and salary fixed. etc. In t hat case t he court 
overruled t h e motion f or rehearing wit hout any comment 
on these questi ons. So evidently from t hat statement 
t here was se r ious doubt on t he par t of the city of 
whether or not t her e was any l aw which fixed t he salar y 
of the Cit y Tr easurer of t he City of s t. Loui s at t hat 
t ime . 

From a r eading of the Act of 1939 pertaining to 
the office of t he City Treasurer ot t he City ot St. Louis. 
it is quite apparent t hat t he lawmaker s. when this bill 
was under consideration. took the position that t here 
was no provisi ons under the statutes for the salary of 
t he City Tr easurer of t he City of St. Louis because i n 
Section 7 of said Act. whiCh waa t he emergency clause , 
they so atated. We 1111s t assume that the lawmakers had 
before them, at the time ot t h e consideration and passage 
of thi s bill• t h e matters which were suggested in t h e 
Respondent's briet in t he State ex rel . McKittrick v. 
Dwyer case . 

There i ·a a rule of law tha t the legisl.a tive con
struction of t h e old st·atut-e_. as it applies t o t he St. 
Loui s City Treasurer. 1a entitled to consider . In 
Morgan v. Jewell Const. Co. • 91 s. w. (2d) 638• 641• 
the cour t announced thi s rul e a 

"It ia well established t hat a 
construction of a statute by the 
Legislature. as inqioa ted b y the 
language o£ other or subsequent 
enactments, is entitled to consider
ation as an aid to i nterpreting a 
statute. 59 C. J . p . 1033; State 
ex rel •. v. Ha ckmann, 275 Mo . 47, 
54• 204 s. w • . 5l3J Sta te ex int'. 
v. Long-Bell Lumber Co., 321 Mo. 
461, 12 s. w. (2d) 64; Evans v. 
McLalin, 189 Mo . App. 310, 175 
s. w. 294; Stat e ex r el. v. ~1lson. 
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supraJ Crohn v. Kansas City Home 
Telephone Co . , 131 Ko. Ap~ 3~, 
109 s. W. 10oa. And where the 
controversy has arisen aince the 
enactment of the subsequent statute 
or amendment wherein the Legia
lature has indicated that the 
statute should be taken to mean a 
certain thing, suCh legia~at1ve 
construction mould be given great 
weight. * * o * * * * * * * * * " 

It will be noted also that the lawmakers passed 
t he Act of 1959 with an emergeno~ clause WhiCh clearly 
indicat s that they t h ought that the act should go into 
effect at once 1n order that the conditions as t hey 
existed pertaining to the city Treasurer of t he City 
of St . Louis at that t~e could be corrected i ; 1mediately. 

Vihile the cour ts are not bound by the conatruc
tlon plaeed upon an act by the lawmake t·a, yet such a 
construction under circumstances similar to those here, 
we think should be given great weight . 

Section 12138, Laws of M1ssour1 , 1937, at page 
427, provides as followsa 

"tJnJ.eas otherwiae provided b~ l aw, 
the County Court ahall allow the 
treasurer for his s ervices under 
this artic~e su ch compensation as 
may be deemed just and reasonable. 
and caus e warr ants to be drawn 
therefor . " 

Thi s is the genera1 county treasurer'• act section, but 
aa stated 1n the McKittrick v. Dwyer case , supra, the 
provision s of t he gene ral county treaaurer•a act applied 
and where a duty . is imposed on the aounty court to per
form, the under Section 24 of the Scheme for the Separation 
and Reorganization ot the Governmenta of the City of St . 
Louis,. the authority of the county court 1a conferred 
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on the municipal a ssembly . 

Section 14·'796 , R. s . 111saouri 1929, provides& 

•All acts and parte of acta whiCh 
provide for t he per: ormanee of any 
duty or ... ruat by an7 county court 
1n thia atate,. shall also include 
the DIWl1o:1pal assembly, and the 
mayor and cometroller of the city 
of St. Lou ie. 

Section 12138, supra, waa UDder consideration by 
our Supr8me Court in the case of Givena v. Davieaa Co., 
10'1 Mo . 603. In that oase the queation of the salary 
of the county treasurer of Dav1eas County was under con• 
sideration. The effect of t he ruling of t he court in 
that oaae was that a1nce the county court waa authorised 
to allow the treasurer tor h i s services suCh compensation 
aa may be jus t and reasonable that it coul d ra1ae or 
lower or Change the campensation ot t he treasurer at any 
time during his term depending upon the duties imposed 
on that officer. hile t he court did not in t he uivens 
v. Davieaa County case , supra, definitely make auah a 
statement, we note that in Di~triCh v. Brickey, 2'1'1 
s. w. 615, the St. Lo~a Court of • ppeala, in consider
ing a case in wh1 ch a change or the sak7 of the treasurer 
of Jeff e1·son County was being cona1dered. and at 1 . c. 
616 that court said: 

•our Supreme Court has decided that 
the compensation of t he count7 
treasurer could be incr eased,. changed, 
or d1.m1n1shed during the incumbency 
of that orfice . See Givens v. Davieaa 
Count7, 10'1 Mo. 603, 1'1 s. w. 9QB. 
So then,. 1n fixing or changing the 
eampenaation of t he treasurer, the 
defendants were acting within the 
express jurisdiction conferred on 
them b7 law._ and it r equires t he 
strongest, most cogent, and aatia• 
f nctory evidence to war r ant another 
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judicial tribunal. to adjudge the 
membera o£ sueh court guilty of 

. fraud and corruption in ofice.• 

In the DietriCh case it will be noted that the 
treasurer of Jefferaon County waa elected in 1920 f or 
a term expiring in 1924 • and at t h e time he was elected 
he was r e cei ving a salary of Fi f teen Hundred Dol lars 
per anmun~ Defore his term expired, the court. 1n 1923, 
reduced this salary to One Thousand Do-llars. , In making 
thia order the court took the position that One Thousand 
Dollars was just and reason·able compensat1o.n for thi.a 
officer's services at that time. The court held in 
that case that in t he absence of fraud or eor :::uption 
the oount7 court had .the authority to make that oba,nge 
in the officer's aalary. This caae waa again be~ore 
the St . Loui s Court of Ap~ala 1n Di etrich v. Br i okey• 
48 s . vt . (2d) at page 691 and the action of the count y · 
cour t in ftxing the salary of' the county treasurer waa 
affi rmed. 

In Givena v. Davieas County1 aupra, 1. e. ooa , 
the court saidt 

"A public officer is not enti t led 
to compensation by virtue ot a 
contract, express or implied. The 
right to compensation exi ata. wben 
it exiate at al.l., as a creat1·on of 
law, and aa an incident to the 
of f ice. Gammon v. LaFayette Co., 

. 76 Mo~ 676J Koonts v. Franklin Co ., 
76 Pa. St . 154J F1t&a1DDOna v. Brooklyn. 
102 N .. Y. 536J Walker v. Cook, 129 llasa . 
579~ Knappen v . Supervieora• 46 Mi ch. 
22# City Council v. Sweeney, •• Ga. 
465. In the absence of oanst1tu t1onal 
rest~1et1ona the compensation or salary 
of a public o...-'f1eer may be 1ncr eaaed or 
dlm1n1shed €llring his term o£ of .f'ice1 
the manne r of hi&J papnent may be changed1 
or hi a du.t1e a enlar ged without the impair
ment ot any vested right. Sta ~e ex rel . 
v. Smith. 87 Mo. l58J C1 ty of Hoboken v. 
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Gear, 2? N. J. L. 2?8; United Stat es 
v. Fish P.r, 109 u. s. 1 43 . 

"owi ng doubtless to gr eat d1t£erence 
in the wealth and r evenues ot t he 
various counties , the legislature 
has delegated to the ~ty courts 
of their respective counties the 
duty of determining and fixing the 
compensation of county treasurers by 
aeotion 5405# Revised Statutes, 1879, 
which i s as follows: ' Unleas ot her
wise provided by l aw, the county eourt 
ahall allow the treasurer, f or his 
aerviees UDder this arti cle, au ch 
compensation as may be deemed just 
and r easonable, and oauae warrants 
to be drawn therefor.• Under this 
section, according to the principle s 
above enunciated, the county court 
of defendant county had the undoubted 
right, at least with~ t h e l i mits ot 
reasonablene.aa and jus tice, to deterJiine 
the compensation plaintif£ ahould 
receive for his aer v1cea as treasurer, 
and to d iminish t he same duri ng the 
term~ if 1n ita judgment circumstances 
demanded a reduction. * * * * * * * ·. ,. 

Considering the Mi s souri cases cited above whi ch 
have dealt wi th the o~unty treasurer's salary. it seems 
tha t the courts have taken the view that the salary of 
the county treasurer whi ch is £1xed by the county cour t 
or municipal assembly, is not suCh a eompenaation that 
may not be incr eased or diminiShed duri ng the term of 
the off ice ot the incumbent. Th at being the case. t h e 
aalary .fixed bJ the county eourt. under the old county 
treasurer law. ia not within the pr ovi sions o£ Section 
8 o£ Art icl e XIV of the Constitution of Mi s souri. 

CONCLUSI O"! • 

From the tore going it 1a t he opinion of tbia 
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department that since t h e salary of the City ·Treat~urer 
ot t he City or St. Louis, under the old county t reasurer 
a ct, waa not a fixed salary, and since it wa s subject to 
change bJ the count,. court or municipal assembl7 at any 
time during the t erm of t he inCUJDbent. 1;hat that office· 
was not within t h e p r ovisions or Section 8 of Art 1 ele 
XI V of the Constituti on. That being the case, it 1s 
the opinion of t his department tha t the City Treasurer 
ot the 01 ty of St . Louis• under the Act or the Legi s
lature of 1939, page •as., would be authorised to receive 
t he sal·ary as ci ty tre asure r or Eight Thous and I)ollara 
per a nnum, beginning on May 22, 1939 , whi ch waa t he 
date that the act waa approTed with the emergen cy 
clause. 

Respectfully submitted 

TY.,E Vi . BURTON 
Assistant Att orney General 

AI-PRO'IEDl 

w. J. Burke 
(Act ing) Attorney General 
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