
PROSECUT1NG ATTORNEY: (1) May make and swear to compJa!nt for a 
felony under Section 3467, R. s. 1929. 
(2) No civil liability on prosecuting attorney 
in event of failure of prosecution by acquittal, 
dismissal or otherwise. 

September 4, 1937. 

FILE 0 

cnorable \rayne V. Slankard 
Prosecuting At~orn~ 

f) 
Newton County 
Neosho, l.lissour1 

Dear Sir: 

This is to acknowledge receipt of your letter of 
.august 27th, 1n which you request the opinion of this Depart
ment as follows: 

"I woul .d like to have your opinion 
on the following: 

"Can the .1 ro secuting Attorney make 
an affidavit charging a IJ!t rson with 
a felony before a Justice of the Peace? 

"If he does so, and there is no con
viction, is he m b ject to be sued and 
is he liable for damage a as would be 
a private J;B rson?• 

I. 

Q!a ~ Prosecuting Attorney ~ 
an affidavit charging a person 
w1 tb. a reion:y; before a -JUstice 0~ 
the .. eacef - -

In your f irst questi on you, of course, rare r to the 
complaint mentioned in Section 3467, R. s. Uo . 1929, 4 Ann. 
Statutes , p . 311Q which aection provide s as rollows: 

"Uhenever complaint shall be made, 1n 
writing and upon oath., to any magis
trate hereinbefore mentioned, setting 
forth tba t a felony ha s bee n committed, 



Hon. 1ayne v. Slankard -2- Se p t . 4 , 1 937. 

and the name of the person ac cused 
thereof 1 it shall be the d u ty of such 
magistrate to issue a wa rrant reciting 
the accusation . a nd commaming the 
officer to whom it shall be directed 
f orthwith to take the accused and 
bring him before such m gistrat:, to 
be dea1t w1 th according to law. 

And ~ection 3503, R. s. wo . 1929, provides that, 

"No prosecuting or circuit attorney 1n 
thi s state Shall f i le any information 
charging any pers on or pe rscns w1 th 
a ny felony , until such p erson or persons. 
shall first have be en accorded t h e right 
of a preliminar-y examination b e fore aolllt 
justice of t h e peace 1n the county where 
the offense is alleged to have been com
mitted in accorda nce with a r ticle 5 of 
thi s chapter. * •U· * * *" 

The filing of the complaint i s the initial step in 
t he prosecution of thos e charged with the commis sion of felonies . 

Prior to t he adoption of Section 12, J~rticle II of 
the Mis souri Constitution , Which wa s adopted November 6, 1900 1 
an infor.mation by a prosecuting attorn ey could not bo filed for 
a felony but al1 felonies were prosecuted by indictment of a 
grand jury. In answering you r question it might b e well to 
trace the hi s tory of the word •complaint" a s u s ed in Section 
3467, supra, and as it ba s been used 1n connection with the 
prosecution of felonies. 

By the General Statutes of 1865, Chapters 208-209, on 
"Arre st, Examination , Commitment and Trial," Sect1ons2 and 3, 
page 832, it wa s provided: 

Section 2: 

" Wh enever complaint shall b e na de to 
any such magistrate that a criminal 
offense has been committed, 1 t shall 
be his duty to exa.m....ne the complainant 
and any witnesses who may be produced 
by h~ on oath . • 
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Section 3 : 

"If it app~ar on such examination that 
any crimi nal offense has been committed• 
the magistrate shall issue a proper 
warrant reciting an accusation, and 
commanding the officer to whom it shall 
be directed forthwith to take the 
a ccused and bring him before such mag1s• 
trate , to be dealt with according to 
law." 

It wil.l be noted, tha t t h e complaint men tioned there
i n was not n e cessarily in writing and sworn to before an of'ficer, 
but the comp l ainant and the witnesses who were produoea-were 
exami.ned on oath, and Section 3 provideq that if' it appear on 
such exami nation that any criminal of'fense bas been committed 
the m gistrate was au thor! zed to issue proper warrant and 
brought before such magistrate to be dealt with according to 
law. If it was f'ound that a felony bad been committed and there 
was probable cause to be gu1.lty h e VIa s bound over to await the 
action of' the Grand Jury. 

By the Revised Statute s of 1879, Article 13, on 
"Arrest and .t're limlnary Exami nation," Section 1'726, it is pro
videdl 

" Whenever complaint shall be made, 1n 
writ!~ and upon oa th , t o any magistrate 
here1ri:e£ore mentioned, setting forth 
that a felony ms been committed, and 
the name of t h e person accused thereof, 
it tilall be the duty of such n:agistrate 
to issue a warrant_ r e citing the accu
sation and commanding the officer to 
whom it shdl be dire cted forthwith to 
take the accused, and bring him before 
such magistrate, to be dealt with accord
ing to law." 

Under the Revision of 1879, the complaint was made 
1n writ~ and u2ff oath. Vie t hen had the first written 
complai~to-be r ea bef e · a ma istrate in felony cases. 
1J.he ab6V8 section 1726-~~9) ha sSSeen carried through the 
vamus r evi s i ons and is now Section 3467, supra, and is 1n 
exa ctly th~ same form as Laws of 1879, Se ction 1726• 
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It will be seen that originally the complaint to 
the magistrate may have been an oral complaint and later 1n 
1879 it became a written complaint under oath. 

We now come more dir ectly to your question as to 
whether a pr:-oaecuting att orney DBY make the complaint mentioned 
ab ove . ~i s section of the statute, 3467, supra, require s only 
that t he complaint be ,!a writ~ and upon oa th, setting forth 
tba t a felony bas been committe and the name of the person 
accused thereo?;- yt'(Joea not state that the comp'iirnint must 
hive rfiOat- band knowledge of all the constituent elements of 
the felony alleged to have been comn1t ted . 

A s the principal law enforcement otficor o:f the county 
we see no reason wny a prosecuting attorney, who upon inve stigation 
.finds that in hi s opinion a felony has been committed and there 
i s probable cause to belie ve the defendant gui lty, cannot file 
t he complaint called :for 1n weetion 3467, supra. \ e know as a 
matter o.f practice that in a great many eases the prosecuting 
attorne y does .file the ne ceas ary complaint and it i s his duty 
in many cases to do ao . HoweYer, we can readil y see that 1n 
many instances the prosecuting attorney may require a compla in-
ant to swear to the complaint required under thi s section, 
especially is this true where it i s a crime commi tted against 
a perso n , and more or less of a personal nature. 

In the case of State v. Layton, 58 ~. w. {2d) 454, 1 . 
c. 457, Judge J:Slllson, in a cas e in which an ass istant prosecutil'l8 
a ttomey had file d tne complaint, said: 

"As to the complaint' s being base d on 
hearsay evidence, r . Chalender admi t ted 
h e bad no first...hand knowledge of the 
fact s att ending the assau1t; and that 
he obtained t h e information on which 
he file d the complaint t'rom parties 
pre sent thereat . ~ut the compla int is 
not expressed to be verified on infor
mation and belie f; it contains a posi
tive recital of the facts, u ncondition
ally sworn to . \,e know o:r no reason 
why this is not entirely sufficient to 
mee t the requirements of section3467, 
R. S. o . 1929 (Ko . St . Ann. Sec . 3467) . 
See 16 c. J . ~ec. 504, p . 292; ~tate 
v . Carey, .56 Kan. 84, 42 P. 371." 
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In the ease of State v . Tull, 62 s. • (2d) 389, 
1 . c . 390~ in whiCh ease the appellant queationed the auffi• 
c1ency of the oath of the prosecuting attorney to a complaint 
filed before a justic., of tbe peace, the court set forth 
briet'ly a part of the complaint aa followsz 

"'lhe complaint introduced 1.n evidence 
by defendant is regular on it a .face 
and sufficientl7 charges the offense. 
It recites: 'Before me. M. ~. Foster, 
a justice of the peace w1th1n and 
.for the county a.foresa1d1 personally 
came Elbert L . .l''ord, prosecuting 
att orney, who~ being duly norn 
according to law, deposes al¥1 say a, 1 

etc. I t closed w1 th: ' Sworn to 
and subscribed befor e me this tho 
15th day of April, A. D. 1931 . M. F • 
.Foe ter, J . P . ' • 

In State v . Frazier, 98 s. w. (2d) 707, 1 . c . 712, tba 
appellant contended that he was not accorded a valid prelimina17 
examination for the reason~ 

"* * *that the affidaYit filed before 
the magistrate as a basis therefor 
was made by a comp1a1nant who had no 
actual knowl.edge of the commission 
of the cr~e charged and was not com
petent as a w1 tnes a t o prove the same. 
In support o.f the allegations of tact 
1n the plea in abatement the appell.ant 
adduced evidence at the trial establish-
1Dg 1f1 thou t contradiction that the 
aftidaYit was made by W. • Kemp~ sheri.f.f 
of Uadiaon counfoT; and that he had no 
knowledge of the homicide except such aa 
he obtained b;r hearsay frOlll the deceased 
and others. It appears that he did not 
t e ati.fy at the prel'minary hea ring. 

•ihi.s assignment is without merit. ~ 
affidavit ita a uneond1 tionally nom to 1 
not simp ly verified on inr~ation and 
belief; and th1 s ns held to be sufficient 
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in State v. Lay ton. 332 Mo . 216.221, 58 
s . • (2d} 454. 'l'he statute, section 
3467, R. s. Uo . 1929, Mo • .,t . Ann. 
Sec . 3467, P• 5110, merely provides 
tba t 'whenev~r complaint shall be 
made • in writing and upon on. th, ' t he 
p rel1m1.nary hearing shall be held . " 

The enforcement of the crimi.nal law is primarily the 
duty of the sworn o f ficers elected or appointed ~or that 
purpos e, and one who violates the law should not be permitted 
t o escape b ecause some individual c1t~zen does not come ~orward 
and voluntarily sign tl:le complaint. As later will be seen 1n 
this opinion, the ofn.cer has many sal'eguards thrown around 
him that the individual c!tizen does not have. 

It is, there~ore, our op inion that a prosecuting 
a ttorney may make the complaint under oa th and .file same with 
the magistrate ani thus start the necessary legal machinery 
of the State 1n the prosecution of the crime. It is a per
mi s sible and legal practice which bas received the sanction or 
the com-ts of thi s State f'rom time immemorial . We all know 
that the complainant• whoever h e may be, necessarilf, 1n many 
cases, do e s not have knowledge or all the necessary elements 
o.f a crime. and the statute does not require such lmowledge . 
I.f it were true, a great nBny criminals would escape !'or want 
or a canplainant who knew all of t he .facts and elements 
n e cessary to make up the crime. 

II. 

Coming now to the second ques tion i n your request: 

If he does so and there is no con
VI'cl"fon;:r ne ---siJb J ecr~~ be s\ii'Q 
ana I s "TiiDle tor C!ami''iS as-
WOUl.CIDe !. prlvate person -

A private p rson is not necessarily liable for 
~amages even though there is no conviction. But it seems un
n e cessary to go 1nto that question and we will endeavor to 
answer the specific question a sked in your letter. 
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In examining the law on this question there seem· 
t o be a scarcity of cases where a prosecuting att orney has 
been sued and r eaching the appellate courts . ~his. we think, 
i s because the rule, that a prosecuting attorney is not 
liable and is 1nmune from civil actions involving his official 
duties, i s ao well established. 

In s.:tpport of this statement o~ the law we quote from 
authorities which we think substantiate this rule. 

In 18 c. J. • P • 1318. 1 t 11 sa1d1 · 

"A prosecuting attorney . being a 
judicial o.ffi. cer of the State, 1a 
not llable in damage s for acta done 
in the course of hi s dut,-, although 
willt'ul. malicious or libelous. 0 

In Cooley on Torts, ~2d •• Vol. 2, page 795, and 
restated in the s ame work, 4th Ed. Vol. 2 . page 426, the author 
says: 

• Whenever, ihere tore, the state con
f ers judicial powers upon an individual, 
it confers them vi th 1\111 1mmun1 ty from 
private suits. In effect, the state 
3878 to the officer that these dut1ea 
are confided to his judgment; that he 
i s to exerc~se his j udgment tully. freely, 
and without favor, and be may exercise 
it without tear; that the duties concern 
indivld\.llls, but they concern more 
ospec1all,- the welfare ot the state, ~ 
the peace and bappinesn of society; that 
if he sbll~ tail 1n the tai th.ful dJ. a
charge o f them ho shall be called to 
account as a criminal; but that 1n order 
that he may not be annoyed, disturbed, 
and impeded 1n the performance ot these 
hign functions~ a d1ssat1s~1ed individual 
shall not be su.f.fer ed to call 1n question 
his oft' icial action ln a suit .for damages. 
~s is 1lba t the state, speaking b7 the 
mouth of the common law, says to the 
judicial of ricer. • 

• 
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The .:>uP' eme Court of California said in Pearson 
v . Reed, 44 P . (Cal . ) ( 2d ) , 592 , 1 . c . 596, wherein the 
prosecutor was sued for 1~licious · prosecution: 

"A prosecu tor is called upon to deter
mine, upon evidence Sibm1tted to him,. 
wh e ther a criminal off ense has been 
committed by t h e p er son accused-
exactly the same q uestion that is 
pres ented to a court or jury upon 
trial. Hi s decision is no less judicial 
in character 1!' it be erroneous or 

_ swayed by prejudice or malice . It does 
not matter whether tho evidence before 
him b e much or 11 ttl e or whether he 
hears all or only some of it . His 
authority to investigate tho facta before 
acting i s unlimited, and the matter r e sts 
in hi s own discretion. " 

Griff ith v. Slinkard, 44 N. E. (Ind . ) 1001~ 1 . c . 
1002 , i s a leading case on the subject, in a case where a 
prosecuting attorne,y was sued for malicious prosecution. The 
court said, in r eferring to t he prosecuting attorneyz 

• 'He is the la gal adviser of the g rand 
juey. he think he is an '"officer in
tr~sed with the administration of 
justice."·' The prosecuting a t torney, 
therefore, is a judicial officer, but 
1n tho sense of a judge of a court . 
The rule awl icable to such an officer 
is thus stated by an eminent author: 
1 \'ihenever duties of a j udicial nature 
are imposed upon a public of f icer, the 
due execution of which depends upon his 
oVIn jud€Plent, be i s exempt from all 
r e sponsibility b~ action for the 
motive s which influence him and the 
manner 1n 11lhich s aid duties are per
formed . If corrupt, he my be impeach-
ed or 1nd1ctedJ but he cannot be pro
secuted by an individual to obtain re
dress for the wrong which may have 
been done . No public officer is 
responsible 1n a civil suit for a 
judicial determination, however errone-
ous it may be, and however mal icious 
the motive Whi ch produced it . • Townah. 
Sland . & L. (3d Ed. ) Sec . 227# pp. 395#396. • 
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We cite t he following ca se s as f\rther su pporting 
thi s rule: 

Rogers v. Marion, 54 Pac . ( 2d) 760 ( Cal . )J 
\latt a v . Keator, 228 Pac . 135 (ore . ) , 22 

R. C. L. 96 , 34 A. L. R. 1489; 
Smith v. Parman, 101 Kan. 115, L. R. A. 

191~ 698, 165 Pac . 663J 
Yaselli v. Gof'f', 12 Fed. ( 2d) 396, 56 

A. L. R. 1239; 
Ki t tle r v . KelsCh, 216 H. W. 898, 56 A. L. R. 

1217. 

We think tba t the r eason f or the rule coul.d not 
have b een stated mare clearly than as set .forth by Judge Cooley 
in t h e a bove text. 

It is, there fore, our opinion that a prosecuting 
a t t orn ey who make s and t1.le e the complaint a s required by 
Section 3467 • supra, as tbs p reliminary step 1n the en:force
ment of' the criminal la ws of' the State, is not liable f'or 
damage s although he may err in hia judguant and the case rm7 
later be d1aa1as ed or the de:fendant declared to be innocent. 
'lhis i s the only rea sonable and sound rule to be followed 1n 
the a dm1n1 etrat1on and prosecution of' the criminal statutes. 

As s tated by an eminent juriat in the c ase of' Ua t ts 
v. Gerking , 228 Pac. 135 (6re), 3 4 A. L. R. 1489, 1 . c . 1500, 
"public policy d ictates rather tha t one c itizen should suf'f er 
some financia l loss than that t he dist ri c t attorney s o:f t h e 
s t a t e should be ha ras s ed b y actions , to defend Which might re
quire a l a rge portion of' thei r time, to which the p ublic baa 
a right, and a large portion of' the emolument pr escribed by 
l aw a s compen sation :for the ir services , and that it i s better, 
on t he whole , that redress b e afforded b y prosecution s for lllis
conduct in o:ff'ice, than that the r e sult s a b ove i ndicated 
should be D&de p o ssible . 11 

APPROVED: 

J . E . 'l'AytdR 
(Acti~ ) At t ornev-General 

Very truly y ou rs. 

COVELL ·R. HE\'fi TT 
As s i s tant Attorney-General 

Cmi :EG 


