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1his i s to acknowledge your letter a s follows : 

"Is there anything in the law or 
the case s that give s me~ as proae-
cuting a t torney, the right to take a 
change of venue away from the judge 1n 
t he circui t court on account o£ the 
bias and p re judice against t he st ate 
is a s t a te cr iminal case? I rea lize 
that I have no right to take a change 
of venue away from the county, but 
what about the bins and _tr o judice of' 
the judge on the bench, a gainst the 
~tate of ~issouri, in a criminal case 
pen~g for tria l in tho Circuit Court? 
These demurrers to t he evidence at the 
close of a l l evidence subst itutes the 
judgment of t he court for my j udgment, 
f or tho j udgment of the sheriff', ~d 
the jury. I t seems to me t ha t t hose 
t oo common demurrer s t o the evidence 
a s a gainst t r_e state hana icap s the 
p.~.·osecution, a n d there should be sc:xne 
r emedy aff orded the s t ate in case of 
such bias and pre judice . \.ould the 
s tate of w.i s.Jouri have to put U J) a 
~10 . 00 fi ling f'ee, in case of a change 
of venue agains t t he judge ~ As the 
pr osecuting at t orneJ does not have a 
contingent fund , ou t of whose pocket 
would such a ~lo . oo change of venue come?" 
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•fhile your letter asks t he right of the state to 
take a change of venue , yet what you renlly desire is a substi
tution of judges to sit i n a criminal case . The difference 
between a change of venue and a substitution of a trial judge 
was pointed out by the Supreme Court in State v. Rosegrant, 
93 b e w. (2) 961, wherein the Court said (p. 966) : 

"t.hile the application is technically 
one for the substitution of a trial 
judge ·.:- * {:· the sta tutory designation 
of the application as one for a change 
of venue is a l egislative assignment 
of such applications to the class of 
applications de signated applications 
for a change of vanue . " 

Change of venue , as well as a substitution of judges, 
is one of sta tutory enactment and the statute must be strictly 
complied with . State v . Bryant, 24 v • \I . (2) 1008, 1010; State 
v . Duckworth , 297 v • w. 150, 151. 

In $tate v. Bryant, supra, the court said (p. 1010): 

"Defendant ' s aff idavit was not support
ed by the affidavit of two reputable 
persons as sections 3991 and 3992 pro
vide . These two sections relate to the 
disqualificatiOn 2! ~ lud!e £! the--
court in criminal causes. f the 
stat ute is compiled 1d fli, the judge 
mus t disqualify himself. On the other 
hand, he must deny the application where 
it does not comply with the statute. " 
( ..h.mphasis ours) 

~actions 3991 and 3992 , referred to by the Court in 
the above case, are ..>octions 3648 and 3649. R. J . IJo . 1929. 
~actions 3648 and 3649 relate to the disquali~ication of the judge 
when the defendant seeks to disqualify him. \1hen the state seeks 
to disqualify the judge, then only ~ection 3648 applies and Section 
3649 has no application. St ate ex rel . v • ..>late, 214 s . V! . 85, 
278 Jo•O • 570 • 
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fol lows: 
Sect ion 3648, R. s . Mo . 1929 . reads in part aa 

"\llien any indictment or criminal prose
cution shall be pending in any circuit 
court or cr iminal court, the judge of 
said court ahall be deemed incompetent 
to hear and try said cause 1n either of 
the f ollowing cases: ~ irst, •men the 
judge of the court in which said ease 
i s pending i s near of k~ to the defend
ant by blood or mar riage; or, second, 
when the offense charged i s alleged to 
have been comr:U. tted against t n e person 
or property of such judge, or sane 
person near of kin to ~ by blood or 
marriage; or, third, when the judge is 
i n anywise interested or prejudiced, 
or shall have been counsel 1n the cause; 
or. fourth, * * *" 

The case of State ex rel . v . o:>la te , supra:, was an 
original proceeding i n prohibition before the Supreme Court of 
.1dissouri, i n bane. &na. wa s decided J ne 14, 1919. '.Lb.e facts 
in said ease reveal that t h e state announced ready for trial 
and subsequently obtained leave of 0ou rt to withdraw its 
announcement. and the state t h en f'iled "a formal , verified 
mo tion allegi.ng the disqualif'ication and i ncompetence of res~ond
ent to sit 1n the trial of the case of State v . - cot t on account 
of' the alleged prejudice of said respondent a ga.lnst the state (p . 
86) ." The trial court ruled the motion f or sub stitution 
against t h e state and thereupon a writ of prohibition was applied 
for. The Gourt held that the state was entitled to a substitu
tion of' a trial judge in a criminal proceeding. The Court said 
(p . 89): . 

n nich brings us t o t he point of law 
s trenuousl y and most ably presented by 
r espondent' s learned counsel . This 
point~ as f'orecast supra, i s not whether 
the state is over entitled to a change 
of' venue . There i s no question of a 
change of venue in th.l s case. The question 
of law is: Can a trial judge, absent his 
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own vol unta ry di squalification. lose 
jurisdiction of a criminal case because 
of his interest or p rejudice t herein 
against t he state? V. e agr oe with the 
conclusion of law upon thi s point of 
our learned commiss ioner , and are constrain
ed upon both reason and authority t o hold 
t he .affirma tive of t he question s tated . • 

The Court a l so anal yzed ~ction 3648 by adopting the 
reasoning of its commissioner as follows ( p . 91): 

" Our learned commissioner in hi s con
clusions upon the l aw construing 3ection 
5196 (8 ) says: ' *. * * * T.he language of 
t he- section is ~neral, and there i s 
nothing ·stated expressly or ~pliedly 
that limits the first three subdivisions 
of the section to applications on behalf 
of a def'endant . It i s remembered that the 
f ourth subdivision expre ssl y relates to 
application upon the part of the def'endant . •" 

It i s there fore seen that only the f irs t three sub
divisions of Section 3648, R. s . ~o. 1929 , are applicable to the 
State when it seeks a disqualification of a tria l judge . Sub
division 4 of Section 3648 and a l l of Section 3649 , R. s . t..o. 
1929 , parti cularly relate to defendant when he fi l es an appli• 
cation for a substitution of judges. 

The Court in ~tate ex rel . v . $late, supra, concluded 
it s opinion as follows {p. 92): 

"No di fficulties or embar rassments can 
arise 1n t he administration of the 
cr1m1nal law f rom t he view that a cir
cuit j udge may be disqualified by reason 
or prejudice a gainst t h e state from sitting 
in the trial of any crim.nal case , and 
that, being so disqualified, such j udge 
may be by our writ of prohibi tion prevent
ed !'rom sitting therein. The situation 
thus brought abou t by a compulsory dis
qualif'ica tion is 1n no wise diff erent than 
the sit uation mich would havo existed had 
t he learned r e sponden t of his own volition 
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decl ared hi s own d i squalification. 
Automatically the applicatory statutes 
will, a s 1n case of a voluntary dis
qualification, apply and solve all the 
problems presented, and thus the re-
sultant situation presents no diffi- " 
culties ' eitber i nsuper able or insolvable. 

r r om tile above a nd f oregoing it is our opinion t hat 
when the prose cuting att orney files a f ormal verified motion 
alleging the di squa lif ication of tho trial judge for any of the 
reasons enumerated i n the first three subdivisions of Section 
3648, R. ~ . ~o. 1929 • tha t the trial judge does not have further 
jurisdiction to proceed to sit in the trial of a criu~nal case. 
It i s our further opinion that tho state may , by complying with 
uection 3648, supr a , be entitled to a substitution of judges in 
any criminal case. 

Your second quest ion relates to the paying of a ~10 . 00 
"Change of venue fee . " ~ection 3651, R. s. uo . 1929 , relates to 
the compensation to be pa i d when there is a substitution of j udges. 
Nowhere i n said section i s it provided that ' e ither the state or 
the defendant has to advance any fee . There is a fee a llowed to 
t he person taking the trial j -1dge ' s place, but suCh fee is taxed 
as costs and "paid out of the state treasury upon tho certificate 
of the clerk of the court in which such cause is pending=' or "is 
tried . " 

Therefore, it i s our opinion that the prosecuting 
attorney or the State woul d not have to advance any fee to a 
substituted trial j udge i n the event of a disqua lification of the 
tria l judge . 

AP~ROVlill : 

J. E. TaYLOR 
(a cting) Attorney- General 

CRH:l.;; G 

Ver y truly yours, 

COVELL R. H..c.WITT 
Assistant ~ttorney-General 


