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STATE BOARD OF HEALT~ ~ AUTHORITY OF THE BOARD TO EMPLOY AGENTS 

AND FIX COMPENSATION. 

Novemuer 30 , 1934. 

Emmett P. Nor~h, K. D. 
Pres i dent State Board of Health 
Jefferson City, Uissouri 

Uy dear Doctor Borth: 

Acknowl edgement i s made of your r equest for 
an opinion on the f ol lowi ng matter : 

1 0n July a, 1934, the State Board of 
Health had its r egular meeting , unani
mously passed a cotion t hat the salary 
of Kr . J. J. Ferns, Medical Licensure 
be raised to $300 . 00 per month, effect
ive July 1 , 1934. 

Kindly r ender us an oiin1on as to the 
legal ity of t his act . 

Kany years ago the State Board of Heal th of 
Mi ssouri was creat ed. Authority was given the Gov
er nor by and with t he advice and counsel of the Senate 
t o appoint seven persons , five of whom are r equired 
t o be physicians in good standing and at least five 
years a r esident of t he Sta t e next preceding t heir 
appointment, which body vas t o constitute t he Board. 

The general duties of t he Board are stated i n 
Section 9015 , a portion of wcioh section r eads as 
follows : 

...._._.-
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•It shall be t he duty of the state 
board of heal t h t o safeguard t he 
health of the people in the s t at e . 
counties, ci~ies , villngee and t owns . 
It shall make a s tudy of t he causes 
and prevention of di seases and shall 
have full power and authority to mate 
such rules and r egulations as vill 
prevent t he entrance of infectious, 
contagious, communicable or danger ous 
di seases i nt o the Stat e . • 

Shortly after the est ablishment of the Board it 
was realized t hat one of t he moPt effective means of 
saf eguardine the public healt h was t o strictly super
vise and r egula t e t he right t o p r actice medicine 1n 
thi s Stat e. To effectu t e this need a general medical 
practice act was adopted. One of t he sections of t his 
act, now Section 9112 provided : 

•The state board of heal th shall have 
general supervi_sion ove:r the r egistra.
t1on of all pr actitioner s of medicine, 

surgery and mid ifery in t h i s state . • 

By means of the f or egoing p r ovi s i on direct gener al 
supervisi on over pr actitioners of medicine and surgery 
i s given t o t he State Board of Health 1n no uncert ain 
t erms. 
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It i s certain that the legislature did not expect 
or intend the members of the Board to personally do all t he 
administrative and clerical work necessary to effectuate 
the purpose of the act and to fulf il the numerous duties 
pl aced upon them by the various l aws applicable to the Board. 
They were expected to provide for t hemselves such assistance 
as ·would be necessary t o effectuate the purposes of the act. 

As one of the many indications of t his intent we 
refer t o the fact that the member s of the Board are r equired 
t o s er ve without compensat i on. Section 9020 . Laws of Mi ssouri 
1 933, page 269 . 

Furt hermore, under the provisions of Section 9017 
it is provided: 

1 In addition t o the divi sions of vital 
st ati stics and laboratories already ee
t abl ished, t he board shall est abl i sh 
the f ollowing divis i ons : Preventable 
di s eases , i ncluding tuberculosis, child 
hygi ene, venereal di seases; and other 
divis i ons as it may deem necessary from 
time t o time. 'l'he board shall formulate 
rules and r egulations for the pr oper 
conduct of t hese divis i ons . 1 

By virtue of t he foregoing statutes authorizing t he 
est ablishment of such divis i ons as the Board may deem neces
sary from time to time , the divi s i on of medical licensure 
has been established and under the provision of Section 9112 
heretofore r ef erred to it i s specifically provided t hat the 
Stat e Board should have general supervision over the sub ject 
matter of r egistrati on of pr actitioners of medicine and sur
gery . 

It is therefore inescapable that the State Board 
would have aut hority t o employ a director of medical licensure 
and t o est ablish the amount of compensation he i s t o receive 
as well as to p rescribe the other rules and conditions under 
which he i s t o be empl oyed . 

For pr ecedent 1n t hi s decis i on we d irect attention 
t o t he case of Aull vs . City of Lexingt on, 18 Ko. 401. The 
City of Lexi ngt on i n 1851 adopt ed an ordinance provi ding for 
a city board of health whose duties wer e pr escribed as fol l ows : 
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• It shall be the duty of the board of 
health to exerci se a general supervision 
over the health of the city, and from 
time to time make such r eport to the 
mayor and city oouncil as they may deem 
necessary; and said board aze bere~y 
vested with all power necessary to carry 
the provisi ons of t h1s ordinance into 
effect . • 

Under t hat authority the Board l eased quarters for 
a transient hospital in which to pla.ee persons landing from 
steamboats infected with cholera. The u l ai ntiff in t he case 
was suing the city for the rental agreed upon by t he board. 
The court held that the t erm •general supervision over the 
heUth of the city• confer r ed more than mere aut hority to ex
amine into the condition of t he health of the city, that it 
was intended t hat t he board should have active and sufficient 
power t o be exercised for the public good ,and the court pro
vided for t he payment of t he agreed rental . 

In the case of Xent vs . Village of Tarryt own. 64 
N. Y. Supplement, 178, the court considered the power of the 
board of health to empl oy persons to carry out their rules 
and r egulations . The pl aintiff in t hat case had been employed 
by t he board t o investigate local health condi tiona and was 
suing the municipality for the reasonable value of the ser
vides. The defense on the part of the Village was made that: 

•The criticism is made t hat it nowhere 
appears t hat any legal regulation or 
order was made by the Board of Health, 
that without such u reliminary step it 
~as not authori zed t o empl oy any person 
• • • the compl aint should have contained 
an averment of the regulations and orders 
as made by the board of heal tb before any 
legal employment would be shown . • 

The court overruled the contention of the defendant 
stating t hat in viev of t he duties of t he board to execute 
the l aws t o suppress nuisances and t o prot ect the public health1 
~arrow construction should not be placed upon the board ' s 
authority t o legally employ assistance, l.c. 181: 
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•• • • it would be quite within t he powers 
of the 'board to make ernployoent of persons 
when necessary to inspect , renort and 
dercribe a gi ven c ondi tion, in or der that 
the Board of Heal t h might intell i gently 
act thereon, and t ba t the lanp;u88e of the 
statute, t hat it would employ per sona to 
carry into effect 1 t s rule a and r egulations, 
i s not necessarily limited t o the right to 
employ aft er t he nuisance has been declared, 
but it i s br oad in its scope, when taken in 
connection with the purposes and ob j ects of 
t he l aw, t o aut !1ori ze t he empl oyment of 
necessary per sons in connection with the 
whole subj ect matt er , as wel l as the duties 
which they are obligated to perform. 1 

CONCLUSI ON 

I t i s t herefore the opi nion of this departmen t t hat 
t he State Board of Health was acting within the powers granted 
it 1n determining the compensation of t he Dir ect or of Medical 
Licensure to oe pai d to t he Director of Kedical Licensure. 

APPROVED: 

Attorney Gener8l . 

HG : EK\1 

Respectfully submitted 

HARRY G. .-IALTNER, JR. 
Assistant Attorney General 
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