
.1. THERITANCE T lJ. : Real property located in Missouri under executory 
contract of sale by non- resident not subject to 
inherit~ce tax upon death of the non- resident. 

IV 

November 2 , 1934. 

F 1 L 

Hon. Vivian s . Smith, 
Judge of Probate Court, 
Pike County, 
Bowling Green, ' o . 

Dear Judge: 

This department is in recei pt of your request for 
an opinion as to the following state of fact s : 

l 

"* ~ ~ • The administrator take s the 
position that t he Stat e of Missouri is 
not enti tled t o inheritance t ax and the 
court entertains the same opinion , but 
would like your advice in the matter . 
The facts a re: 

Adelia Keller, for at l east 30 yoars 
prior to her death on February 29, 1932, 
had been a continuous resident of t he 
ci ty of Ottumwa, Wa pello County, I owa, 
and died in said city, county and stato 
a resident and citizen thereof. During 
her lifetime, to-wit, r ovembcr 14, 1931 , 
she entered into a contract for t he sa lo 
ot certain real estate situated in Pi ke 
County, Missouri with one d . E. Lovell and 
wife, for t he sum and consideration of 
$3,000.00 payabl e over a period or years, 
a nd at t he time of her death aaid contract 
was in tull force and effect . Soon aft er 
t he execution of the contract the pur
chasers entered upon and assumed possession 
ot the ownership of t he pr emises and have 
remained in continuous use, occupat ion 
and ownership of the premises, the only 
interest or Adelia Kol ler or Adelia Keller 
esta te being t he r etention of the bare 
naked l egal title as security for the 
indebtedness . 

At t he present ti ~ t her e is an unpaid balance 
on said contr act in t he sum of ~2650 .00, and 
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under an order entered by t he 
district court ot wapello county, 
Iowa, the administrator ot the estate 
or Adelia Keller has been authorized 
to accept the sum or ~2413.25 as full 
and complete payment and discharge of 
t he balance on the contra ct and to 
accept as payment of said sum of 
$2413.25 Federal Land Bank Copporation 
bonds. 

counsel of t he Federal Land Bank of 
St . Louis , Missouri, haTe required t he 
administration of an ancillary estate 
at Pi ke County, Misaou.ri, and the 
i nstitution of an action for specific 
performance; and in compl iance w1 th 
t heir title requirement ancillary ad
ministration has been obtained with 
JUdge R.L. 'otley a s administrator 
thoroof.• 

The question before us in this opinion is whet her or not 
the real estate located in Missouri is sub ject t o inheritance 
tax by reason of t he death ot the hol der of t he legal title to 
sa id property, said person being at t he time of his death a res
ident of the State of Iowa . The gener a l principle is stated by 
Gl eason & Otis ln their work on "Int er1tance Taxation•, aa 
follows: 

"\1hore t he deceased had contracted 
t o sell real es tate which was t her e
after conYeyed by his executors, 
sums due on t he contra ct are verson
alty and not realty.• 

Tiffany on "Real Pr operty", Vol . I, sec . 12~, says : 

"It is freouently said that on the 
making of an executory contract t or 
the sale of l and of which specif ic 
performance woul d be decreed, a 

.court of equity, regarding as done 
t hat which ought t o be done, will 
cons ider t he purchaser as the owner 
ot t he land." 

The canadian supre1:1.e court i n the case of Re Muir, 51 can. 
s . c . 428 held that under an agreement for the sale of land, a 
coTenant to pay shoul d be impl i ed, and consequently that it was 
a specialty debt whi ch as such constituted property within the 
proTinoe of Manitoba and·was l inble tor succession dut~ there, 
and not at the situs or the r eal property itself. 
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In the case of Mahan v . Home Insurance Company, 205 Mo. 
App. 592, t he Kansas City court or Appeals touched on this 
question wherein ~udge Ellison said: 

"If one sells his property so that 
t he t itle pas ses to his vendee, 
although it be a title in equi ty 
without deed, its destruction,total 
or partial , is the loss ot the 
vendee ." 

The l eading case on t h is point is the case ot In Re 
Boshart's Estate, 177 N. Y.&. 567, wherein the court held t hat 
where a contract tor the sale of a fa.rm provided for payment of 
the purchase price i n instalLments and t hat vendor should give 
a deed when the whol e purchase price was paid, possession to 
be .in the purchasers . Upon execution of the contract, vendor's 
interest was changed from real ~o peraonal propert7, she becom
ing the owner of t he unpaid purchase price and holding t he legal 
title merely as security, being to all practical purposes a 
mortgage. The court 1n applying this rule of law, said : 

"****Briotly stated, appellant 
contends t hat t he l egal rule which 
r egards t he vendor's interest as 
r eal property, and not t he equitJ 
rule wh ich r egards the vendor's 
inter est as personal property , should 
be appli ed 1n determining whether 
the property in question is subject 
to a transfer t ax . I cannot assent 
to this contention. Fr om the monent 
of t he execution of the contract, the 
property rights and interests ot the 
parties, and those claiming under t hem, 
are fixed and determined by this equity 
rule whenever t he s ame comes in ouestion, 
and on the death or t he party t his same 
rule det ermines whether his interest 
under the contract is r eal or personal, 
and , t herefore , t o whom i t shall pass; 
and t here seems to be no reason why 
t he same rule should not be applied in 
dot er mining whether the transfer of the 
property in ouestion i s sub ject to a 
transfer tax. 

* * * * In view or t he authorities above cited, 
and espec1al~y in view of section 2672 
of the Code of CiTil Procedure, I have 
reached the conclusion that Mrs . Boshart ' s 
property at the time of her death Wa3 i n 
the contract and amount owing thereon and 
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not i n the farm; thnt said property 
is intangibl e and not tangible property; 
and , since she was not a resident or 
this state, the transfer or said prop
erty is not subject -to a transfer tax. • 

This decisi on of the cour t was in all r es pects affirmed 
in the case of Persico T. Guernsey, 220 :;.y.s. 689 wherein the 
court said: 

"The vendors hold title as trustees for 
t he vendees and as security for the 
payment or the balance of the agreed 
purchase price. ~ • * The interest ot 
t he vendors in the property is deemed 
in equity personalty, not realty." 

COUCT..USION 

In view of the f oregoi ng, it i s the opinion of this 
department t hat tho interest of a non- r esident Tendor in real 
property within the State of Missouri which at the time of his 
death was t he sub ject of an executor,r contract for the sale of 
certain property, repr esents intangibl e property rather than 
tangible property, and it is therefore not sub j ect to inheritance 
taxation in tho State of Missouri . 

APPROVED : 

.1\lH: AH 

ROY McYITTRI CK, 
Attorney General 

Respectfully subni t ted , 

J OHN 1:. HO~, Jr . , 
Assistant Attorney General 


