
INHER1TANCE TAX: A bequest to A ror life and remainder to 
heirs is a contingent rema inder. 

A contingent r emainder is taxable although t .. .Le 
original bequest be made before the Inheritance 
Tax Law of the State of Mo . was passed. 
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' Mr . J . D. )[oore, 
Rich Hill, Missouri . 
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Dear Sir : 

This department is 1n receipt o~ your letter of October 
26, 1933 in which you request an opinion as to t he following 
state of facts : 

"Mrs . Mi tchell asked me to assist her in 
making an 1nher1 tanoe tax return. 

Her father made a will in 1895, probated i n 
1896. After the formal part and sundry be
quests and naming an executor, the will 
provided tor a trustee, named by him in the 
will, to handle the property until such time 
as it could be apportioned by a commission 
appointed by the court to divide the land 
into three e qual lots. This commission 
divided the land as provided in the will into 
three equAl parts or lots and provided that 
the one part set aside to his son during his 
natural life and t o his heirs. 

The son took charge e.nd handled the part set 
asido to him from that time until his death 
this year . The provision of the will in set
ting aside this lot to the son states t hat he was 
to have use and control and benefit or the lot 
so apportioned to him during his lite and then 
at his death to his heirs . It now developed 
that the heirs or the son was the same as set 
aside by the will to the other interests . 
That is to say, they were the heirs of both the 
maker of the will and the son. On the death of 
the son the heirs took control of the land and 
divided it by partition in the Circuit Court 
among themselves. The attorneys consulted by 
me disagree in r egard to whether the land is 
subject to inheritance ~ax." 
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A beoueat to A tor life and remainder to 
~ ncirs is ~ C'Oiitrngenr"Fell81nder. -

Section 3110, R. s . uo. 1929 provides as follows: 

"l'fhere a remainder shall be limited to 
the heirs, or heirs of the body, of a person 
to whom a life estate in the same premises 
shall be given, the persons who, on the 
termination or the life estate, shall be 
the heirs or heirs of the bo¢1 of such 
tenant for life shall be entitled to take 
as purchaser s in tee stmple, by virtue ot 
the r emainder so limited to them. " 

In the early case of Emmerson T. Hughes, 110 uo. 627 (1892 ), 
JUdge Black in construing a conveyance ot land "to C for her nat
ural lite with r~inder to t he heirs of her body", held (l.c . 531): 

" ' The deed here in question would , it is 
believed, create an estate t a il at eammon 
law under ~he influence of the rule in 
Shelley ' s case . s ection 8838, Revised 
Statut~s, 1889, tirst enacted in 1835, 
abolishes the rule in Shelley's case 
(Riggins v. r·cclellan, 28 •o. 23; Teason 
v . Bewman , 62 Ko . 198; Uuldrow v . White , 
67 Uo . 470), and at the same time declares 
what eff ect shall be given to a deed like 
the one now in ouestion. It provides: 
'~bore a r emainder shall be limited to the 
heirs, or heirs of the body, ot a person 
to whom a life estate in the same premises 
ahall be given, the persona who, on the 
termination of the life estate , shall be 
the heir s or heirs or the body ot such 
t enant for life shal l be entitled to take 
as purchasers in fee simple, by virtue ot 
the r emainder so limited in them.• ***** 
The statute just ouoted oonverted the 
est a te t ail, created by t he deed at common 
lew, into a life estate in the first taker 
with a cont ingent remainder in tee simple 
in f avor o f those persons who should answer 
the description of heirs of the body of 
the t enant for life . '" 

In the case of ~igg1na, et al. v . Perry, et al., (SUp. ct . Mo. 
1925), 271 s.w. 815, t he Court had befor e it a will devising pr oper
ty in trust tor the sole benefit of the t estator' s daugbtersduring 
their natural lives with remainder over to the heirs of their body. 
The Court held: 
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"'In the light ot the foregoing authorities, 
it seems to us perfectly clear that the 
daughters or the testator in this case take 
lite estates only under his will . Assuming 
this to be so, it only remains to determine 
the nature or the interests whi ch are given 
to the remainderman. Is it contingent or 
Yeated? The learned trial court held that 
the remainders were contingent, and with this 
Yiew the authorities both in this state and 
elsewhere appear to be in complete accord. 
The last t wo oases on this subject in the 
state are Hartnett v. Langan, 282 ~o . 471-
4~2, 222 s . .. 403, and Scheo v. Boone, 295 
Mo. 212-224, 243 S .~. 882. In the Hartnett 
Case the gitt was 1n this language, 'I give, 
bequeath and devise to my niece, Winifred Langan 
tor lite t he other halt of the residue or my 
estate, remainder in fee to the heirs ot her 
bod7, or in default of such issue' then over, 
and it was held, at page 493 {222 s.w. 410) 
that the remainder was purely contingent, and 
Goodman v. Siomons, 113 llo . 122- 12&, 20 s.w. 
97~ and Emmerson v. Rugncs, 110 Ko . 627, 19 
s.w. 979, were cited, where s~ilar rulings 
were made. The authorities outside or this 
state are to the same errect: DuBois v.JUdy, 
291 Ill . 340-34?, 126 N. K. 104; Walcott v. 
Robinson, 214 Mass. 172-178, 100 N. E. 1109; 
Aetna Life Ins . Co . v. Hoppin, 249 Ill. 406-
412, 94 U. E. 669; Aetna Li fe Ins . Co . v. Hoppin, 
214 F. 928-93S, 131 c.c.A. 224;Baxter v. Bick
ford, 201 ass . 495-496, 00 u . E. ? ; Coolidge 
v. Loring, 235 J.'fass . 210, 126 U. E. 276; 
McKinney's Estate, 260 Pa . 123-128, 103 A. 590; 
Gadsden v. Desportes , 39 s .c. 131, 17 s . E. 706. 

We t horetore respectfully su~it that the will 
or J ohn E. Liggett , construed according to its 
true intent and purpose, creates life estates 
only in his daughters, with contingent remainders 
over in the heirs or their respective bodies, 
and that the lineal descendants only ot each 
daughter who answers the description ot such 
heirs at th e time of her death take suoh remaind
ers, and that the trial court was clearly right 
in so ruling.'" 

The decisions we have quoted above have reference to the rules 
or law applioab~e to life estates with remainder in fee tail. In 
the case here under consideration , however , we have a lite estate 
with r emainder to the heirs or the lire tenant. 

In the case or Green v. Irvin (Sup. Ct . Uo. 1925), 274 S.W. 
684, the court held that the rule ot law laid down in the case or 
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Emmerson v. Hughes, supra, was applicable Whether the remainder be 
limited to heirs or to heirs of the body. The Court said: 

" ' Nor does the tact that in Emmerson T. 
Hughes and the other eases the remainder 
was limited to heirs of t he body make the 
rule inapplicable to t his case . Whether 
the remainder be limi ted t o he irs, or to 
heirs of the body, in either •ent, it 
could not be told who will be such heirs 
until the death or the lite tenant . 
section 2269, R. s . 1919, is as follows: 

' Tihere a r e:1ainder shall be 
limited to the heirs, or heirs 
of the body, or a person t o 
uhon a lite estat e in t he same 
premises shall be giTen, the 
persons who , on the termination 
ot t he lite estate , shall be the 
heir or heirs or the body ot such 
tenant ror l ife shall be entitled 
t o take as purchasers, in tee 
simple , by vi rtue or the remainder 
so limited in them.• 

This s ection appears in tha t for.m in R.s. 
1845, p . 220, seo. 7, and in all subsequent 
reTisions . I t s terms were ap;liod in 
Hartnett v. Langan, 282 ~'o . l oe . ei t. 492, 
222 s.w. 403, a ease wherein the re~inder 
was limited t o heirs or the body. Se, also, 
Sohee T. Boone, 295 Mo . loo. oit. 224, 243 s . w. 
882, and Cox v. Jones, 229 Uo. 53-64, 129 s.w. 
495. '" 

Co:f:CLUSIOU 

In Tiew of the rorecoing, it is the opinion or this department 
that the bequest to the son tor lite and r~inder to his heirs, 
created a contingent remainder i n t he heirs or the son. 

0 li. 

A continfent remainder is taxable althougl! 
the or~ nal bequest be-maae before the 
Inner£ nee t ax law o~t~tate or rr8sour1 
_!!.!! passed. - - -- -

It is well r ecognized that remainders that vested prior to 
the statute providing ror an inheritance tax are not taxable at 
the death or t he l ife tenant, and any such statute declaring thea 
taxable is unconstitutional. Mat t er ot Pell, 171 N.Y. 48; 63 N.E. 
789. 



Kr. (T . D. Moore -5- No~ . 16, 1933. 

Howe~er, a different rule pr evails wher e the remainder ia 
contingent. Sec t i on 59~, R. S. Lo . 1929 proT1des in part as follows: 

"****Estates in expec tancy which are contingent 
or deteasiab le and in which proceedings tor the 
determination of the tax have not been taken or 
wher e t he t axation ther eof has been held in 
abeyance, shall be appraised at their tull , un
diminished value when the per sons entitled 
t her eto shall come into the beneficial enjoyment 
or possess ion thereof, nit L.out diminution tor 
or on account ot any val uati on ther etofore made 
or the part i cular estate tor purposes ot taxation, 
upon which said estates in expectancy may haTe 
been liDited . ****• 

"A contingent r emainder is wher o tho eat~te 
in remainder is limited either to a dubious and 
uncer t a in person, or upon the happeni ng ot a 
dubious and uncertain event . " 21 Corpus ~uris, 
981." 

Page on "~ills" , Sect ion 1119, detinoa "contingent remainder" 
as follows: 

"'A f uture interest is contingent it t he person 
to take is not in existence, as uhcre the gitt 
is t o children , heirs ot the body , and t he like 
ot one who , at that time, has no living descend
ants . 

I t i s al so contingent wt·ere , by the terms ot 
the gitt, the beneficiari es can not be ascer
tained until the happening or so~e future eTent . 
lfuer e a deTise 1s ~ado to a cl ass i n such te~a 
t hat tho class oan not be ascertained at the 
dea th ot the testator , but must be ascertained 
at some future time , the interest of t he members 
of such class corresponding to such description 
is a ~ere contingency until such cla ss is def
initely escerta ined. ~ gi~ to the ' heirs' ot a 
certa i n person, t o be a scer a l neCfat some time -
i n the f uture , ' heirs ' being used in its primary 
meaning, and not as e qui valent to children; or 
a gitt to t he members ot a class , such as children, 
who may be liTing at some f ut ur o period of ttme, 
is contingent. A gitt to A tor l i fe and at his 
death to his children and t he heirs of such as 
might be deceased, cr to the surTivors ot a class, 
as to A' s CP1ldren or the survivors o~ t hem, or 
to A and his children it he has any l iving , is a 
contingent ~mainder.•• 
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CONCLUSI ON 

In view of the roregping, it is the opinion or this depart
ment that the contingent remainder interests passtng by reason 
of the death of the life tenant are subject to the Inheritance Tax 
Laws of the s tate ot Missouri. 

APPROVED : 

ROY i!ckfrf1•R1 ck, 
Attorney General. 

RespectfUlly submitted , 

J OBN ~ . POFF'MA.N , Jr. , 
As sistant Attorney General 


