
TAXATION--Salaries, interests, costs and char ges r elating to 
collection of delinquent taxes --Effect of Senate 
Bill No. $0 with relationshi p thereto . 

Hon. Forrest Smith 
State Auditor 
Jefferson City , Missouri 

Dear Mr. Smith : 

April 11, 19JJ. 

handed 
letter 
in the 

Your letter directed to the Attorney-General has been 
to t he undersiPned for attention . We will set forth your 
and undertake to make answer to your separate inquiries 
order presented. 

"Since the passage of Senate Bill No. 80 , countless 
inquiries have come to this office relative to the 
application of the provisions of this new statute, 
I am , therefore, your r uling on the following points: 

Does this appl y to counties under township organization? 

Is this applicable to the taxes for year 1932, as well 
as all prior years? 

Is the county collector entitled to the extr a 4% or 
5%, as the case may be, allowed for the collection of 
delinquent taxes , or only to the regular commission 
a llowed for the collection of current taxes? 

Is the county clerk entitled to his fees for compiling 
the back tax books? 

Is the collector authorized to make any refund of pen
alties, interest, etc. on taxes collected prior to the 
enactment of this law? 

Is this law applicable to taxes levied for drainage or 
levee purposes? 

If suit has been filed for delinquent taxes or j udgment 
rendered, is the tax-payer entitled to any remission of 
costs and penalties by this act? 

Is this applicable to the City of St.Louis?" 



Hon . Forrest Smith - 2 - April 11, 1933 

We assume that your inquiries are made with a view of 
ascertaining the effect Senate Bill No . 80 will have upon the 
subject of tax collections and what was intended to be included in 
the r emissions provided for in said bill . Asamatter of conven
ience , we will here insert the bill as finally passed and approved 
by the Governor: 

"Sec . 1 . I n payment of the taxes assessed against any 
person whose name appears upon the personal delinquent 
lists of any year or years prior to J anuary 1, 1933, 
and in payment of the taxes assessed against any real 
estate which appears upon the lists of delinquent and 
back taxes of any year or years prior to January 1, 1933, 
including delinquent taxes for the year 1932, the collectors 
of revenue of the counties and cities of this state are 
hereby empowered and directed to accept the original amount 
of said taxes as charged against any such person or real 
estate relieved of the penalties , interest and costs accrued 
upon the same; Provided, however, t hat such remission of 
penalties , interest and costs shall be in full if said 
taxes are paid not later than June 30, 1933; if paid after 
June 30, 1933, and not later than August 31st , 1933, then 
such remission shall be 75 per cent of such penalties , 
interest and costs; if paid after August 31st, 1933, and 
not later than October 31 , 1933, such remission shall be 
50 per cent of such penalties, interest and cost; if paid 
after Oct . 31, 1933 and not later than Dec . 31 , 1933, then 
s uch remission shall be 25 per cent of such penalties, 
interest and costs: Provided , further , that after Dec. 31 , 
1933, all penalties , interest and costs as aforesaid shall 
be restored and be in full force and effect for the full 
period of time since their accrual and as if this act had 
not been passed . 

Sec . 2. The provisions of this act shall cease and be 
of no effect after January 1, 1934 . 

Sec . 3 . As the expeditious collection of such taxes and 
lists is necessary for the maintenance of the State Insti 
tutions and for the support of Public Schools , an emer
gency exists within the meaning of Section 57 of Article 4 
of the Constitution of this state and also an emergency 
exists within the meaning of Section 36 of Article 4 of 
the Constitution of this state , and this act shall be in 
force and take effect from and after its passage and 
approval by the Governor . " 

This bill in its amended for m answers your first and second 
inquiries. It will be observed that its provisions are appli
cable to the collectors of the revenue of the counties and cities 
of this state, whether the county be under the regular county 
organization or under township organization, and that the bill 
specifically includes the year 1932 . 
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This act is mandatory in that it requires the remission of 
penalties, interest and costs , and directs the acceptance of the 
original amount of the tax if paid not later than June 30, 1933. 
In other words, if paid on or before that date it shall be free 
from all penalties, interest , costs and charges. If paid at a 
later date the remission is graduated in accordance with the date 
of payment . It is important that penalties, interest, costs and 
charges be classified insofar as the same relates to the item of 
tax. It would appear from the authorities , which we will herein
after refer to, that the penalties which have accrued under statu
tory provisions prior to the passage of Senate Bill No . 80, are 
not a part of the tax. 

It is stated in Cooley on Taxation, Sec . 1821 , that, 

11 Money derived from penalty and forfeiture where taxes 
are delinquent are not a part of the tax and where im
posed by the Legislature it has a right to dispose of 
such funds as it likes, * * * . " 

Upon this same subject we find the law declared in the case 
of State ex rel . Pierce v. Coos County, 237 Pac . 678 l . c . 679, 
as follows: 

11 We have heretofore held that the increased percentage 
and other burdens prescribed by the Legislature for 
non-payment of taxes are in the nature of penalties and 
not part of the tax * * * they may have been prescribed 
as a means of inducing the taxpayer to pay promptly, 
but they are distinctive from the tax itself . Taxes 
are a contribution prescribed by the statute and levied 
by the authorities for the support of the government; * * 

The Texas courts , defining "tax penalties" in the case of 
State v . Galveston, 100 Texas 153; 97 S. W. 71, had this to say, 

"The penalties are somewhat in the nature of a f i ne upon 
a delinquent taxpayer for his delay in paying his taxes 
they are not levied by the counties as a part of the 
tax and are creatures of the statute, and what the 
statute can impose by way of penalty, the statute can 
remit . " 

The Oregon court in an earlier case t han the one hereinabove 
cited, treating this same subject matter , in Colby v. City of 
Medford, 85 Ore. 485; 167 Pac. 487, says, 

" In passing, it may be noted that when interest is charged 
on a delinquent tax, it is not regarded as interest in 
the sense that it is a consideration for the forbearance 
of money, but it is deemed to be a penalty; and when 
interest, so called, is charged, it is sustained on the 
theory that it is a means to insure prompt payment of 
the tax , and is not a part of the tax . 11 

11 
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We have heretofore stated this act is mandatory. It directs 
the collectors " to accept the original amount of said taxes as 
charged against any person or real estate relieved of the penalties, 
interest and costs accrued upon the same". It is intended to be in 
full discharge of the taxpayer ' s obligation . This would not permit 
of the adding of any fees or commissions of any kind to the original 
tax bill and the statutory provisions providing for such fees and 
charges would be inoperative insofar as they are in conflict with 
this latest enactment. If this four or five per cent commission, 
referred to in your communication, is to be termed either as penalty 
or as costs, the bill specifically provides for its remission and the 
collectors are directed to accept the tax relieved of the penalties, 
interest and costs accrued upon the same . 

Approaching this subject from another angle: - If this per
centage charge is to be construed or treated as compensation to the 
collectors , the Legislature, under the construction of the law as 
hereinafter noted, would have power to fully and completely extinguish 
such compensation . 

We find this declaration or principle of law in 61 Corpus Juris, 
p . 1519, Sec. 2231: 

11 Where a statute provides that the tax collector shall 
be allowed ten per cent on all taxes collected after a 
designated date, by distress or otherwise, the ten per
cent is not in the nature of a penalty but is allowed 
as compensation as additional services to be performed 
by the collector, * * *" 
Following this principle of law, we are then confronted with 

the problem as to whether or not the collector has any vested 
interest in these statutory commissions . All of our statutes in 
respect to this additional compensation read that the commission is 
to be added to the face of the tax bill and is to be collected from 
the taxpayer when the payment of tax is made , and provides that in 
no event shall the county, state or municipality be liable therefor. 

According to the weight of authority in this state, the 
collector has no vested interest in this compensation and such 
compensation is subject to be cancelled or withdrawn at and by the 
will of the Legislature . 

Our Supreme Court in the case of Givens v . Daviess County , 107 
Mo. l . c . 608, 609, passing upon this proposition says: 

"A public officer is not entitled to compensation by 
virtue of a contract , express or implied . The right 
to compensation exists, when it exists at all, as a 
creature of the law, and as an incident to the office . 
Dammon v . Lafayette County, 76 Mo . 675; Koontz v. 
Franklin County 76 Pa . State 154; Fitzsimmons v . Brooklyn 
102 N. Y. 536, * * * * * * * * * * * In the absence of 
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constitutional restrictions the compensation or salary 
of a public officer may be increased or diminished during 
his term of office , the manner of its payment may be 
changed, or his duties enlarged without the impairment 
of any vested right . State ex rel . v . Smith , 87 Mo . 158 . 
* * * * 11 

The above opinion of the court has been quoted many times in 
more recent decisions and approved as a law of this state on that 
question. Insofar as the constitutional restrictions are con
cerned, there are none which would bar an increase or diminution 
of the collector ' s salary. Accordingly, it being the evident in
tention of the Legislature to remit any charges or fees or commis
sions of any kind in addition to the original amount of the tax, 
and it further appearing that these penalties and charges and 
commissions may be legally and lawfully remitted and removed from 
the tax bill by the Legislature, it is the opinion of this office 
that if a tender of the original amount of the tax is made before 
June 30, 1933, the entire commission, penalty, interest and cost 
should be remitted and such amount accepted in full payment of the 
tax. If paid at later dates, the remission thereof should be made 
in accordance with the graduated scale as in said bill provided. 

What we have said respecting the four and five per cent com
mission to which the county collector would be entitled, absent the 
enactment of Senate Bill No . 80 , applies with equal force in regard 
to the fees and charges of the county clerk for the making up of 
the b~tax book . This act undoubtedly relieves the taxpayer from 
the payment of this collector-commission and upon the same theory 
and reasoning likewise relieves him from the payment of the clerk's 
fee, it being a part of the cost. 

In answer to your fifth inquiry, to -wit, whether or not the 
collector i s authorized to make any refund of penalties, interest, 
etc ., on taxes already collected, we beg to advise that there is 
no authority in the bill for the refund of any such penalties, in
terests or costs, which may, prior to the passage of the bill, have 
been collected . 

The bill applies only to those who on the date of the passage 
of the act were indebted for delinquent taxes, and it thereby placed 
all such persons in one class to be governed by the provisions of 
this bill . Upon the right of the Legislature to make such classi
fication and to the reasonableness of such provision, we call your 
attention to the case hereinabove cited, State ex rel. Pierce v . 
Coos County 237 Pac. l . c. 679, wherein the court said: 

11 It is urged that the act is unconstitutional because 
of the lack of uniformity, and that it is discriminatory 
in character . But it is not discriminatory because it 
applies to all persons in a particular class, to-wit , 
taxpayers v1ho paid their taxes prior to May lst, 1925, 
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as a class . Such a provision would not seem to be un
reasonable as ur ged by counsel , because others who have 
previously paid their taxes, together with interest and 
penalties, are not included . " 

The pertinent parts of the statute under consideration by the Oregon 
Court when it made the above statement, reads as follows: 

"Sec . 1 . The county courts of the several counties of 
the state may and are hereby authorized to remit all 
interest , penalties and costs which have been or may 
be incurred on all taxes levied in their respective 
counties on the tax rolls for the years 1921, 1922, and 
1923, t o all taxpayers who prior to May lst , 1925, * * * 
may have paid the original amount of such delinquent 
taxes on the property affected . " 

In other words, t he Oregon Court held that those delinquent tax
payers who paid their taxes under t hat act prior to May lst , 1925 , 
constituted a class, that being the class affected by the act, 
and that such classification was not discriminatory or unreasonable. 

In answer to your sixth inquiry, t o -wit, is this Senate Bill 
applicable to taxes levied for drainage or levee purposes , be ad
vised that it is the opinion of this office that thi s bi ll applies 
to such taxes . It is by legislative enactment that these t axes bear 
a penalty , and if a penalty happens to go to the drainage or levee 
district it is by virtue of the statute so providing . If the Legis 
lature can provide that the district can have the benefit of penalties , 
so it may deprive the district of penalties . See Cooley on Taxation, 
4th Ed ., p . 3573: 

" Penalties for delinquent taxes gener ally follow the 
tax and go to the district entitled to the tax unless 
it i s otherwise provided by statute . On the other hand , 
if the penalties are imposed by the Legislature their 
disposition rests in its discretion." 

Upon this proposition we also call your attention to Li vesey 
v . De Armond et al , 284 Pac . 166 . In this case a statute very 
similar to Senate Bill No . 80 is considered and construed by the 
court . That act was found in Chapter 82 , Session Laws of 1929 , of 
the State of Oregon, which reads as follows: 

"The county court or board of county commissioners of 
any county may at its discretion, waive or reduce the 
penalty or interest, or both, imposed for the failure 
to pay taxes within the time provided by law, for any 
year or years prior to and including 1927 , if , in its 
opinion, such action would facilitate the collection 
of such taxes . " 

I t appears that the complainant was a taxpayer of Deschutes county, 
who was not delinquent in the payment of his taxes and was bringing 
action against the county court , complaining that their order in 
accepting taxes and issuing receipts in full therefor without the 
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payment of delinquent penalties and i nterest, was unlawful . Com
plainant was also a taxpayer in the Central Oregon Irrigation 
District and was the owner of a bond issued by the Iroquois -Creek 
Irrigat ion District. Dealing with the question ~s to whether or 
not the act was applicable to the irrigation districts, the court 
held as fol l ows : 

11 \Vhi le we are aware of the fact that the Legislature 
has at times provided that the penalties and interest 
accruing upon the portion of the tax due to an irri 
gation district shall be paid t o the districts, we 
believe that this circwnstance does no t prevent the 
county board from waiving or reducing this portion 
of these char3es as well as the rema inder of the pen
alty and interes t . 11 

The Supre.ne Court of Texas had occasion to pass upon a 
l i ke statute in the case of Jones v . ~illiams , 45 S . W. (2d) l .c . 
139 . Vie quote fro:n the opinion : 

"The act before us not only releases all accrued ' inter 
est a nd penalties ' on delinquent state taxes , but 
makes the remission apply to na:ned districts a nd sub 
divisions of the state . This does no t affect the 
validity of the act . The districts named are merely 
subdivisions of the state , and the Legislature has 
the sa~e power to provide or change the remedies for 
the collection of taxes , including the remission of 
penalties,due its subdivisions as it has for the 
state a t lar ge • " 

The courts of Oklaho~, North Dakota , Washington, Kansas, 
Maryland ~nd ~aine have held in accordance with the forego inG 
declaration of law . While Sena te Bill No . 80 , does not specifica l ly 
set out political subdivisions to which the act is app l icab le , it 
particularly states that it shall affect all persons whose names 
appear "upon the persona l delinquent l is t a nd taxes assessed 
aga ins t real estate which appears upon the l is t of de l inquent back
taxes" . Accordingly , any taxes upon the l is ts above ment ioned 
would be affected by the act just as c learly a nd certainl y as 
t hough the political subdivisions had been named one by one . 

In accordance with the foregoing , it i s the opinion of 
this office that this a ct applies to t he City of St . Louis for 
the reasons stated above . 

In reply to your last inquir y, to- wit , whether or not 
the taxpayer is entitled ~o any remission of costs, penalties a nd 
charges after judgment, we find that under the common law such 
was not the case . See 25 Corpus Juris , p . 1213 : 

"The English authorities are uniform to the effect that 
the King :nay discharge h i s own share in a penalty as 
well af~er as before a judgment , but that af~er judg
ment he cannot remit the share of a n informer , because 
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the share of an informer is by the judgment vested in 
him . " 

The Supreme Court or the United St a tes in the case of 
North v . Crocker, 14 Law Ed. l.c. 214 , has followed this ruling, 
to-wit, that prior to judgment there is no vested interest in a 
penalty. In this case the court stated as follows : 

"The suits were pending below when the act or September 
18, 1850 was passed, and was for the penalty of Five 
Hundred Dollars, * * * * * as the plaintiff's right to 
recovery depended entirely on the statutes, its repeal 
deprived the court of jurisdic tion of the subject 
matter. And in the next place, as t he plaintiff had 
no vested right in the penalty, the Legislature might 
disch.1rge the defendant by repealing the law . " 

And t~e same court in the case or United States v. Tynen, 20 Law 
Ed . l .c. 55, stated as follows: 

"The repeal of the law imposing the penalty is or itself 
a remission." 

The Supreme Court in t he St ate or Texas in a recent 
decision heretofore referred to, has gone farther and held as 
follows in the case of Jones v . Williams , supra : 

"The statutes from time to time have contained provis
ions for the collection of delinquent t axes by attorneys 
or others by contrac t for a percentage of the tax, or 
taxes, interest, and penalties collected. * * * * * The 
power to make contracts under these sta tutes is sub
ordinate to the general legislative power to impose, 
increase, diminish, or remit pena lties for t ax delin
quencies and the existence or such contrac ts, where 
taxes have neither been paid nor reduced to judgment, 
does not prevent the remission sta t ute from being 
effective, and the delinquent taxpayer has the same 
right to pay his taxes without paying penalties and 
interest (so called) tha t he would have, had such con
trac ts never been made . The remission statute applies 
unless prior to the effective date or the statute, the 
taxes had ac tually been collected or reduced to fina l 
judgment." 

I t is inte~esting to note that in the foregoing case the 
Texas court held the remission statute applied to contingent fees 
with lawyers employed to obtain payment or delinquent taxes under 
contract with the collector, as such contracts are a t al l times 
subject to the legislative will . I t is, accordingly, the opinion 
of this office that the penalty, interest, costs and charges on 
delinquent taxee, which have not been reduced to judgment, are 
subject to the effect of this act and are accordingly remitted, 
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providing the tax is paid in the time required by the Senate Bill 
under consideration. 

Hespectfully submitted, 

CARL C . ABINGTON 
Assistant Attorney-General. 

APPROVED : __ ~~~====~~=-------
ROY McKITTRICK 
Attorney-General . 

CCA:EG 


